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AFAMEN.

Mnipotentem qvidam vocavit tortfiram, X
telte Julto Oldekopen Obferv.  Crim.
Tit. ¢, Obferv. v, n. 9. quiaintolerabiles
infert craciatus 5 qvos homo utpluri-
mum fultinere neqvit , adeoq; ad con~
feffionemaJudice defideratam,cempela
litar tortus, five nocens fit, five inno-
cens, Qvotidiana enim experientia 2
rerum omnium magiltra confirmar,
vosdam mortem, pra intolerabili eli-
gere cruciaty. vid. Ulpian, LS. 23 [ d.queflion. ibi: aliitanta
[unt. impaticutia o ut gvavis mcHLiTiy quam pati tormenta veling, &
Nov. 134, ¢, 13 ibis. Membrorum diffolutiogravior ¢t urrinsgue ma=
wus abfeiffiore. . Imd {1 Judex nullum intortura fervet modum,vix
qvisqve tam tolerans tamqve durus reperietur, qvi non exqvifl,
¢1s tandem-cedat doloribus.  HincMaximinus, Roma Praefeltus %
announe , cognitor & inqvificor caufarum capitaliuma Valenti-
niano Caefare conltitutus 5 eo truculentiz proceffit, ut dicerenon
dubitaveritseminem [einvito inveniri poffé innocentem tefle Sigonio
lib,7. Imper. Occidental, & ex eo 0/dek. d. ».9. Wtinam vero 4.
cum Mazimino omnestruculentiperiiffent Judices,necin Repu-
blica Chriftiana ullus reperiretur, {imilia adhibens ad extor=
vendam confefionemInqvifiti five veram five falfam. ~ Sepius
tamen ] Cei hinc inde , in fcriptis fuis, de immani conqveruntar
tortura , qva inqvifitorum confetlio,fatis fufpecta, qvandogve
eft extorta. Qvoetiam referri pofler cafus Grimmii, i vera
funt , qva in B. Cothmanni 70/ 3. Refps 29, - 229, feqq. & Resp,
Jeq. 30. #. 247 & multis oqq. referuntur, Oldekop. iz Odferp,
Crimain appendice 4. exempla retertillorum hominum , qvi in- iz
jufte rorty, dolori cedentes , delia non commifla confefli, ulti- B
mo affeGifunt fupplicio,poltea veroinnocentes repert1.Qvo per- 6 '
tinet notabulis cafus,qvem €X Vetert MS(;Tréfert Ziegler in Do
HiftosifthensabyrinthderIeit. No.DXIILde innocenter apud No~
ribergenfes torto & fulpenfo,cui fubjungit peenam magiftratai
ideo ab Imperatere dictitatam , ibi: g[ﬁ derfelbe (Febler) quch gé:i

o
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2 _ . PREFAMEN. :

vent Obrent der Kdvferlichen MMajeftde erfdiole licfen dieferben dex:
Stadt Niirnberg Half-Bertdbt mit Arrelt belegens nebfi dem qus
dricElidyen Berbobtdas dex Rabt Eeinen Werbreder mchr folte bens
en fafien s immafien 28 aud) foldes bicl Ssabre beobadptet morben/
bif der Rabt daffe(be sulett aud Kavferlider BVegnadigung / gegeu
@rlegung ciner merklidhen. Sunmpne Geldes wither eriangef,
Qvanqvam alii duriores {ufpicentur circumftantias.. Simile e-
xemplum de Tubingenfibus recenfer Dapler.. Thear. Executions
eriminal p.r.e,1g. §- 42- feg: ibi; Sindder Stadt Obrighelt (u X1k
bingen) die peinliche Berichte genomumenund ¢ingezoaen worden/
dag derfelben beut 1u Tage nidht sutomme obne cingeholten Kedtlio
chen Eetdndtnifibey der Ssusiften-Eacultdt dafelbfiens einigen deline
qventen 3 condemniren.. Benignius ergoagunt,mearbitrans
te,, qvi loca torture territionem ,, vel leviares cruciatus inqvie
fito dickitant , qvas Celeberrimus rerum Criminalivm indaga--
tor Carpzavius iz prax. fua crimin; PRELUDIA TORTURE
vocat, vid. ¢jus Qu.19.7, 32.ibi: cum: preludiss tormentorum &
%, 52.101% additis guandeque preludiis tormentorum. Joh. David.
Theenniker dz Advocato prudentein. criminal,, cap.1z. fol. 66. ibi:
avod wuda territio cum preludiis. tormentorum corpus’ afficiar.
Verum Oldekop. indec. 3, contraCarpz: qu. 1,7 6.hac profert vers
ba » Qualinher int PRAELIDIA , guibns eluditur juftitiay luditur
fama bominis s ejusque corpus affligitur, de cujus corio: luditur, facile:
Judicabir quivss dexter, &G,

Hzc fententiarum: diver{itas anfamy mihi dedit inqvi--
rendi qvid de Przludiis: tormentorum: ffaruendum fity, inveni
autem penes JCtosaltumhujus. reiefle filentiumsattamen raritas,
mater1z propafitum non:mutavitsqvin potius.calcar-addidit ten-
tandis, qvidinhac matesia humeri ferrent’,, qvidve: recufarent..
Cenfenfuergo Amplifl, Facultatis Juridicz, hancmateriany loco:
Differs.inangural elegi. Cum verctn hacmaterianullum prz-
euntem. feqvi potuerim , figyidem: nullum TraGatum vel Dif-
fertarionem jurid. de hac materia confpicere:mihi licuerit,tan--
to faciliorem veniam merebop, fi vekbrevior vel minusaccura-

12 tus,ineadem elaboranda vifusfuero.. Ad DEum vero ardentiss
- fimis devolvo precibus,ut graria ac benedictione fua meos: qva--
lesqvalesfecunder labores..
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5 (r) &

CAP. L

'DE; PRELUDIS TORTURE IN GENERE,
SUMMARIA.

VOxr Praludii explicatur  Quotiesergoterritio dictita
% 1.feqqe  tury toties non adhibenda
Vox: Torture exponitnr.. [unt preludia, 7226
#. 8. feqq. Quatermenta pertineant ad

Praludia Tortnra defcribuns  praludia; 723 [eqe
s 71z, Quomodoergo praludia dif-
AnPreludiapertiveantadtere  feranta primegrady tor-
Vitionemr anad. torturam, — tnre.  n.af. G 3. [éq4,
ods 7, V3ufeqq. Ubi incidenter de gradibus
Nobis [#nt: initium tortures  tortura, #426.[eqq.

#a7, feqq.

=Rzludium differtationis noftra [fit de-
= {umtum & rubri: explicatione , cujus
Z prior’ vox preludium: compofita ex

Y prapof. pre: & voce ludns, & denotat
‘ 1d>qvod lndo: praemitdcux einy3ovipicl;
, & _ denotat qvoqve: madilattonem vo=
PR cum; gy ante initiusm cantus fieri fo-
B ley; idemqve qvodpracentio vel pra-

e

\ts\“\\i\\ﬁ\ ambulum:. Vocatur etiam: pralufios
e S

; " items prolufio. Deinde: generaliter
Capitur;pro: cujusvis rediniticrac procemioxfic Chriftinzus Pre-

ationem fui Comment: in LL. Mechlinenf. vocat Przludia, non
tantumin rubro,fed & in nigro » init ibi = cenfui nornuliaPralndit
42 progymuasmatis loeo bic pramittenda.. Imo Praludium vocatur
mitium alicujus res , licernulius adhit lufus, fed actus pontes lu-
33 ctuolus
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é CAP, 1. DEPRELUDIIS TORTURE

Guofis, Sic, Cice 4. Philipp. Qvos eptimos, inqvit, virds, hone:
vatiffimosqve hominesy MAXImE cum autoritare bujus ordinis 5 populs-
qve Rom. dignstate conjuntos erudeliffime interfecit 5 praludinm illnd
& Portentum L. Antoniss ©c, & Plinius Lib. 6, Epift99 T tamer
exiftima, quantum nos inip[apugna prelii& cereamints maneat, cuj s
qvafi prelufio atdpracurfio bas contentiones excitapit. Sic Repreflalie
dicuntur praludia belli, Dn.D. Titins, [pecim Jur Publl3.c.8.§ 3%
Germani qvoqveln imili' fere fen(u dicere folent: &ie haben
angefangenmit Stticten indie Stadt ju fpielen/ cum tamen pree-
ludium hoc fatis fit trifte atqve pernitiofumrcivitatts - Sacragvo-=
qve pagina talem cruentam defcribit lafum 2 Sarz, Cape 2,verf. 14.-
ibi + Divit Abner ad Joab, furgant Juvenes & ludant ante nos, &
[urrexerunt ex utraque parte duodecim , [ed nemo illorum vivus pu=
gnam evafir, Nec minus triftem lufum indicat gravis tortura,
cujus praludium et ipitium torturz , qvod fit doloribus le-
vioribus,

Alterarubri vox Toreuractlt 5 qva derivatur a verbo zor<
gverey & denotat iplum actum, gvo cruciatus corporl laferuntur,
injure Juftinianeo vocatur Qvaltio. Pid. tit. f.& Cod. Queftion,
Bt licet proprie & ftric¢te logvendo qvaftio differata tormentis,
Lo.ff. & 1,10.6 12, C.de Qraftion. qvia tamen communiter per
tormentafadta, L remapudis. §. 4u. ff. de Injar,; hinc quzitio
{umitur pro ipfo actu torturz.

An vero vox tortura puriori zvo latinirate donatafit, in:
quirere non vacat, fufficit hodie ejus ufumia toro effe freqven-
tiflimum & magis freqventem,qvam qvz(tionis, verba autem va-
lent ut nummi.Germani tamenQyz(tionis vocem adhuc hodie imi-
tantur , qvando torturam dicunt bi¢ peinlidie/ oderfdharie Srage,
Conflit. Crim. are. svibi~ weinlidye Seage 47 23.%64: Darauffman
peinfich fragen mag/ & paflim,

Preludia torture mihi dicuncar adus, qvo Judex de crimi<
ne perpetrato fulpectis , per tormenta,leviorem corporis dolo=
reminfecrt curat, ad erucndam veriatem. - 7id. L1, §. 4s. ff- de
Injur. Carpz. v, 17 », 52, Eckolt, ad tit. de quaflion.§, 3.

Quva defcriptione pofita , fuccedic.dublum ; an praeltll]dxa
xC
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IN GENERE. ' 7
keec, uti’ me delcripta, ad territionem pertineant; an ad tortus
ram? Adterritionem realem hze praludia referre yidetur Carpz,
d.qv,1.7. n. 47 ubiterritionem dividit in nudam , & cum preiu-
diis tormentorum conjunétam, Ipecies vero divilz convenire de-
bentin fuo genere, & #. 74 ibi = gvi modus territionss ad tortu-
ram propins accedit, ipfam ramen Lorturam vere non faciz. Cuin
Carpz. ex affe confpicat Eckolr ad ff. #iz, de Qrelt. . 3, §. Realis
territio eft. Boll. inpraét.crim Tit de Tortura n. 10 ibi: Nowcredas
samen. terrorem [olum confiftere in verbis, qvia interdum etiam confiflit
snverberibus. add. Branneman, in pros, ingvifi-c. §. memb. 5. n.
43. qvorum fententiaconfirmatur L1, §, Impuberi. 33, [f. de SCra
i, & Clund ubihabeni & feruldcxdere , refertur ad territio-
nem yvzltonis.

Alii & territionem realem , & hzc preludia torturz refe-
rantad ipfam torturam.  Jul Clar. fentent. §.f% gv.0g. 7 31
Farinac v, 38. 7. .9- [¢qq. Brunnem. iz repetity, Wefent tit, de
Qvaftion qv.3.1b12 inchoatio tormemtoruw, Schilt, ad ff. Exercit.
49. §. 159. Mavz ad Confiit. Crim art. s8. 7.3

Mihi dicendum videtar - preludiatortura;efeinitium tor-

turz, & fic magis ad torturam qvam ad territionem realem re-
ferridebent, Territio enim in tolo meru confiftit, preladia
vero dolores inferunt, licer moderatos. Tabor in crimin, defi-
wit. Racem, §oth 0. 1bic territio minis potitts quam crieciats pere
Fcitur. add. Carpz. gv. 17, #. 49. Zavger, de graft. & tortar.
€. 1 75T,
Ad 7.1.6.73 ff. de SCt. Silan. refpondeo : habenam & fe-
rulam non fuifle relatas ad tormenta gvaflionum, pen fecus
atqve hodienullus Pater tamilias lorum & virgam inter tormen-
ta torture referer, .

Nec elt qvod objicias 7 per verbum tortore femper in-
telligendos efle magros cruciatus 2rg. ¥ §. ¢ v . de Injur. &
411 §.53 deSilan. Qvod enam Germanica vox peinlide oder
fdarffe Srage / item tleDNareerinvolvity leves enim dolores non
snterunt craciatas die $Mavter.  Refpondeo epim , sorturam a.
liam efle levein saliam gravioremsalfam graviffimam. Bofl. in
¥ E"ﬂ[}?w
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3 DE PRALUDINS TORTURAE
pradt, crim,Tis. de Torewr. ».16. Vel qvod .magis placet,preela.
dia terturz,funt initum torturz.

21 Nec eft,qvod putes hanc difputationem ‘tantum efle de
verbis , in effectu wero nihil interefie , qvibus denominetur
verbiss Multum enim in-effectu intereft, ut res julto defcribas
tur nomine §. Ef Py F.de donar. ibiz Confequentia nomina rebus

DD efe fudenres, Sic fingas Faculratem Juridicam pronuntiafle,Ine
quifitum reefiter efle terrendum, an ctiam preludia torture ei
{unt applicanda ? ‘Ego megativam defenderem, qvia preludia
tortur,qvatenus aliqvem inferunt corporls cruciatumgexcedunt
fines territionisrealis, In criminalibus vero caufis 5 indubio
benignior prxterendaeﬂ: fententias L. faltam 175, §. 2o de
R 1, 4. fiprefes 32, ff. de Pan, ibi: mitior lex [eqyends , €rge
nuda realis territio intelligenda fing preludiis tortura, 44¢. Rejp,
fue, jurid. M.jul1703.ibi ; DK PDaumidhrauben qniegen/ dber

nidyt  sufdprauben. 4 g s
‘Nunac videndum erit , qvznam tormenta ad Preludia fupra

A me defcriptareferendafint. Variant qvidem mores regionum

in hac materia, SicBoffiusd. Tit. de Tortura ». 1w.verbera ferue

la illata huc referre videtur. & Carpz. @v, 117, #s §24 forcipesdl-

gitorum!, di¢ Daun-Stdde/ qvibus pollices inqvifiti compri=

muatur, illisqvemoderatam jungit ligataram, @, 1y, 753 In

24 modica ligatura confcm_ltBrunneman‘n. in BrOce/]: Frquif: €3

memb. 5, ». 43 adeoqyve JUXta mores Germaniz ad przludia vel

initiam tortarz pertinebit; qvando torqvendus modiceligarur,

& forcipes digitorum ita Comprimuntur, u leviores ingvifitus
fentiat dolores. . ;

Ex di@is facile conftabit, qvomodo. praludia vel Initium

torturz differant 2 primo gradu tortura. Eqvidem Do&toresin

26 gradibus tortur® defcribendis non conveniunt, magis recept

tamen videtar opinio, qvod tres (intgradus, Primuseft,gvando

torqvendo manus retro ar&iffime conftringuntur , Brunneman.

in Proce[fy inqvif. cap: 8umemb-5.n.43. & forcipes digitorum appli-

cantur, iisqve pollices Inqvifiti fortiter cemprimuntur.Carpz v,

27 117.7.52:[eq9.vu1go dicuntur die Daum: Stode. vel Sdrauben

Mantz.in proc,crimin cap 5vm44-Secundus grady eft,quando ;ﬁ:du
1nitru=
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@ Sl /rosdok/ppn1002513391/phys_0012 oFG



] IN ‘GENERE. f P
inftrumenta applicantur , acpedes fortiter comprimunturiyestn
fiedie Spanifde Stieffelnaniegen/ & (imul torqvendusin feala
expanditur, ¢p Wird sugleid einsvenig auffgesogen. Tertius gra- 28
«duseft, gvandoviolenta expanfione omnium fere membrorum
articali extenduntur, enn faff gle Glieder qud -einander
‘gesogentveeden: Aliiin graviffimatortura addune ignem,fie bren 209
nienibhenmitSdweffel/vel candentibus luminibus cutem adurunt,
aut extremasdigtrorum partes, immiflis infraungves pineis cu-
neolis, iisqve poftmodum accenfis , “aduttione” lzdunt. conf.
Dépler, Tbeatr, Execut. p,1,C, 2. 7; 202, & 222, Verum im- 30
smanis atqvetruculentus ille modus torqvendi eft, qvi fit igne, *
necChriftianus Judex «o uti debet, gviafuperat hominum tole-
Trantiamseosq; cogit quavissetiam non perpetrata con’ﬁtengii, hinc
a Facultate Roftochienfi taliapreferiptaelle nunqvam vidi, Tmo 3
communiter medius -gradus dictitari folet s nifi delictum fit ca-
‘pitale & admodum przgnantia adfint indicia contra Taqvifitum,
& mediam torturam communiter intelligunts {i tortura {impli-
cirer.di&icata'Gt.-Carpzu;ély.xy,-n. %2¢ Quz inFacultateRoltochi-
enfi exprimi folethis verbis: @as Inqvifitasimit mdfiger/ oder
modica tortur 3u befegen oder 3u befragen fev. :
Cum Roftochienfi Facultate confpirat Francofurtenfis, 32
«qve die 11, Mart. 1897.pronunciavit: @ine mdfige Toreur begreiffe
infich 1. die Daumfchrauben, 2. die Spanifhe Stiefjein -anlegen,
3, Ssbn an der Seiter ettvad auffsieben. Jenenfis Academia co- 33
dem teretermino {ecundum gradum torturz determinavit menf|
jan. 1656. verbis.c Aniangend denandern Bradder Tortur / iff der.
felbe/ wennin den Urtheln diefe Wort = premiicher maffen/
der fharffen Srage mit angebdnget.Verum cumde hisex profeflo 34
hacvice agerenon poflim, ad preludia torturz revertor, indicans
{i pollices leviter comprimantur, & manus paululum conftrln-
ganturstyens die Danmfdrauben ein wenig Juacichroben /und nit ;
dent &cbntiven der Unfang germadyet witd/ preludia adhuc torturz e
dicenda funt. Brunnem. iz proc. inquif.c,8. memb. 5.1 43. Qvando 3
pollices tam ar&ecomprimuntur, ut fanguine{uffundantur,daf fie

mit Blut unterlanfien und blau werden/ primus gradus torturz di. :
cenduselt.  Adde Holemanni Dettchinghl dey Gittlichen Megics ;
N

rung

B e o e s e e
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10 CAP. 1L QVIBUS CASIBUS PRELUDIA TORTURZ

vung wieder die Diche der gildenen Taffel su Liineburg/ im erflen
Thell §.162,77 fin fol. 138, 1b1: Werauff Jhm aber Riclaus $ift mie
wenigen begegnete und fprady : Uk ! du guter Kerl / wie wohl Fen-
neftumidy NB. fvann du aber audy.exft die blaue Daummen Cauff feine
audgeffandene Tortur deutende ) wirfd bekommen baben/ o wivflu

56 mich qudy voh! Fennen/ufi gang anders redett. Hic egregiusFur qvons

Universitats
Bibliothek

Rostock

dam Doctor ponder Mofel dictus,nonde preludiis,fedverd tefta-
uselt torturd, Similem calli de feemind fufpeétd in crimine magiz
retert Dopler. Tbeatr, Execut. Part, 1, C.2.p.398, 1bi: cum
Inftrumenta hzc di¢e Daumfldcke prima vice illi applicarentur »
valde ingemuit,denn fie drticEte bieAugen su machte ein Frum Maul
und fdhrye au web ! au weh! fuchte/ vak didy poy hundert/ 3¢, wie
driicEt das Schelma Ding 0 hart! qvz iterum non praludia fed
iplos torturz cruciatus jndicant.

CAP. II.

QVIBUS CASIBUS PRALUDIA TORTURAE
DECERNI POSSINT.

SUMMARIA.

E.v Profello de Tortura

non tractabitur #. X,
Preludia in omni graAvitortys

raprins adhibenda s

Connexio illorum,qus hoc cap,

2. fequantur. Vi
Tortura adfuperiorem |.cri.
minalem pertinet Jurisdj,
Elionem, #.f,
Aznetiam1L.Praludia . b.feqq.
Aligue Perfone II. immunes
J#nt & Tortura, anetiam a

Praludis, 7 18/eqq

Et quidem 1) an ex privilegio
dignitatis immnnes a toris
vaymmunes quoque fint 4
Pralndis, #.19-feqq.
An2) Imbecilles immunes [int
aPraludiis. 7 20, [eqq,
An3.) Pragnantes m47. [eqq.
Ang YMulicresgvamulieres,
immunes fint 4 Torturd

7.53. [eqq.

An 111, Preludia dictitari pof-
fint , i nondum conflet de
corpore delicti  mg0 j/élqo

7.
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DECERNj POSSINT, ; fr

An V. [; delictum fit levins  Quando praludid torture
#60.feq7. vel territioy ¢ quando

Vel v, Indicia non fint pro-  juramentumpurgarorism
bata, #.07, deferri poffit. .69 feq.

> Xponendumnuncelt s qvibuscalibus preludia tor-
are di&aripo(int, qvos itatractabo, utilla , qve
2B generaliter ad torturam pertinent, hicomittam,qvia

\&hoc argumenti genus; ab aliis ex profeflo enuclea-

e tum ac pertractatum eft,  Proindeilla rantum attin®

gam, qvain Praludusfunt fingularia, vel talia effe videntur.

Hoc tamen przmitto : qvoties vera ingvifito dictara eft tortura,

toties poft tervitionem realem 2 praludiis torture initium fa-

ciendum arg. Conflizs Crim, Art. 4. ibi - mif Bevrduunyder Wiar:

tev befisradyt werden / b ex dex befduidigten Miiffethat bebdndtlid)

fepodérnicht, Semper enim a levioribus inchoandum , qvo {1

inqvilitus probabilem rerum geftarum feriem narretac confitea-
tur, (everioribus abftineri poffic add. Bocer,de Qvaflion. cap. 5
#. 24, feqq. Theodoric. i colleg. Crim. cap. 9. aph.u. lit, 4. 7, 1.
& Brunnem.iz Procef]. ingvif: cap. 8 memb. 5.1, 36+ feq. Qvandos
qve vero torturavera & gravis decerni neqvit, qvia 1) Judex
non habet JurisdiGionem criminalem 2) Qvia Perfona immunis
Atortura , vel 3) deliGtum non fir probatum, vel 4) fit levius,
vel 5.) Indicia non fint plene probata, tunc dubitaiur, annon
Prajudia torcurz locum habeant.  De fingulis ergo in
feqventibus.

Hodie communiter receptumeft: torturam decerni non poffe,
nifi 3 Judice fuperiorem feu criminalem Jurisdictionem haben-
te,der die Ober-Prein odir Half-Gericht hat. Bocer. de Quaft Srorz.
c.1 713 p. i Carpz. Queftrniz, n.19- [eqq. Tabor 7. deTorur. c. 3-per
tot.Gail de pace publ, 2.cap.2.m 16,qvia tortura pertinet ad modum
inveltigandi delicta graviora,prout teftatur Conftit Crim, Car. V.
Anvero L in Jevioribus delittis preludia torture a Judice ¢ vilem
Farisditionem  bhabente , decerni poffint s non eff extra Zubinm.,
B 2 Judics
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2 QVIBUS CASIBUS PRELUDIA TORTURE

Judici enim competit facultasin levioribus delitis inqvirendis:
ergo eidem gvoqve competere debent media, qva ad huncten-
dunt finem,  Majoris declarationis caufa. produco cafum:. qvii
anno 1706. in. Confiltorio Ducali Mecklenburgica contigit: u-
xor fcil.. Perfonz ecclefiafticz literisad Amalium exaratis, fe {as
tis fufpectam de adulterio commiffo tecerat.. Caufa,qyia mpiXti
tori, a Confiftorio ingyirebatur,& cum uxor literas pro fua:
recognofceret manu,dubitabatur ; an caufa in Confiftorioulte--
riugpertradanda, an. vera ad judicem fecularem remittenda:
efiet? Conclufum 5 maritum. citandum & interogandum. effe 5
an eventualites pro uxore intercedere, eamqve in matrimonio
retnere veller, tefpondit maritus = (& meliora: de fua fperare:
uxore, cum vero Domini Confiltoriales claram urgerent men-
tis (ententiam ,regeffit: fi uxor re vera aduiterium. commifif=-
fer,eidem condonabo., Uxor literis fatislafcivis convicta, cone
ftantiffime negaviraduiterium , literas vero ex joco concinnatas:
tuifle prztendebat., Qvaritug an Confiftorium preludium tor=-
mentorum decernere potuerit 5, ad purgandam graviffimam (u-
{picionem? In pecuniaria caufa qvaftionem adhiberi: pofle,.
{i veritas aliter haberi neqyeat; a Ds Pio reKriptum et4 9.pr ;.
de Quaflion; Erteltes vilis conditionis ad teftimonium non ad=:
mitti, nifi tormentis (ubjiciantur / o4 carmen: 21, §, 2, ff,de Tee
fib; conltitutum eft,. Hinc feqvitur in. levioribus qvandoqve

% caufis tarmentis locum darr. Etin fpecie in fimili cafu przludia.

3

14

1§ de Jur, Maj U v, cap; 19, thz,, - Ad criminalem vero. caufam pers
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torturz dictitata fuiffe legimus penes Carpz. Qv ng, 7, 31, feqq.
De qvo caluinfra, 7 60 fo4. pluribus agetur;, Ergo Judex cogno--
fcens de adulterio + deceznereqvoave potuiflet preludia tortu-
rz. Etlicet Confiftoria Carnificem non agnofcants,, in cafu ta..
men extraordinario brachiume {ecu'are implorare poflent, ut:
fententiaConhftoril,de Preludits spplicandis,executioni manda-
retur;uti idem inlictoribus & Magiftratws oppidano concefis ,
obfervatum fcio.. " Contrarium tamen placuit Dominis Confifto.
rial_ibqs,q viacanle criminales,inter proteftantes,non {peant ad;
JurisdiGionem ecclefialticam, Carpz, Jursspr.Confift £.3.def 5. Ziegl..
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DECERNI POSSINT. 1%
tinet tortura, qviacorpus affligit; nec obftat 4, 4, g, pr. dé Qre-
Sion; hecenim de fervislogvitury 1n qvibus multa fingularia
{unt conftituta, & licet in fervis & levioris notz Perfonis decer-
nenda fir, Judice tamen competenteilla peragenda eftyarg. . /o4
fi qvis 10,ibi = remittendum. ewn effe ad Prafectumrs ubs: punici - .
dum: placuit .4, Sufpect, Tutors Now. go,capr,§,1,Et licer aliqvt -
przludiatormentorum nonreterant ad: veram torturam, ¢4p; ..
tamen #;, demonftratumeft: efle initium tortura, & fic
ad.levem torturam illa reterendaefle, Qvam fententiam con- ['7’
firmat Conft. Crim, Are..§3,.1bi © Die peintidhe Frage foll nad)
Selegenbeit &c. hart oder linder fillrgenominen werden - ecce levis.
tortura refertur ad qvzftionem u ¢iner peinlichen Frage.. add:
Bocer; de Qvaffion, & tortur, c, 1, nult;. :

Progredior nuncll; ad Perfonas qva immunes funtd tortus I8
ray & Inqviro; 4w iwmunes quoque fint 4 Praludiis torturel
Qya qVvaftio indefinite determinari neqviry fed conditio Perfo-
narums diftingvenda " Luftrabo 1) perfonas. , qvi ex Priviiegio 19
dignitatis, immunes funt & tortura, qvales funt. Decuriones &
Senatores, & qvizqvalem vel majorem cum his gerunt dignita-
tem, /, omnes Fudices 33.C.de Decurion..

Idem privilegium: militibus datum/, Milizes. 8.pr. Cide ny

Dreftion,Qvod hodie communiter reftringunt ad Officiales,Cruf |

de Judic. part,iq cap 39, 7 17 Zanger.de Quaft, & tortar, cap,

1.2, 58..Carpz. Queft,118, 7 745 Brunnemann, tamen iz proc. in- D[
quif, cap. 8, memb. 5.n.22, militibus gregariis qvogve hodre i.
demtribuit privilegium , cum tamen , qvod mireris,hodie eti-

am non gregariis adimav 7# Comme,. Cod tiz. de Quaftion: ad, I, 8.
w.2,17 fin Militibus in genere adhuc hodie idem privilegium con.-
cedit Bocer, de Goaftiom, & tortur;. ¢ 4.%,66. Sed prior et
receptior, Mzvius 2.3, Dec 72y -

Presbyteri qvoqve immunes {unt a Tortura £8,C.de Epifiop. 50
& Cieric. Qvam: legem hodie ad omnes Diaconos & Sub-Diato- ~
nos extendit Tabor 4é Torewra; cap; 5. §.41, cum qvo conveni:
Brunnem,. i proc, inqif; ¢.8. ms.n 13, r

Qvoties ergo perfona propter dignitatem tormentis fub 4.,

3 e
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14 CAD. II. QUIBUS CASIBUS PRELUDIA TORTURE
jict neqvit , tories nec ad przludia rormentorum fultinenda
condemnari poteft , qvia tortura ledere videtur dignitatem
Carpz, gv.ug-nby. ibi: tortura famsfifima res of. Eqve ergo
lzdet honorem, {iCarnifex levius , qvam f{i gravius aliqvem
torqveat. Cum vero hodie in gravioribus deliétis, {i honore
24 fulgentes graviffimis oncrati fint indiclis , tortura dictitari fo-
leat, cam addito = §Rit Borwiffen der bohen Landed Obrigkeit,
Carpz, Qv.ug.n.g5. Brunoem. in proc. ingpif; cap-8.nemb.§.n.26.
idem qvogqve oblervandum et in decernendts preludiis tortu-
n& rzyob eandem rationem.  Dignltas vero non tantum liberat,
fi quis officium actu peragat , fed etiam {i officio renunciaverit,
vel honeRé dimiflus fit , 1n memoriam prioris dignitatis , ut

20 logvitar L #ir. ff. de Decur,

Conditio Perfonarum (2,) eximit a tortura im-
becilles y  qvi vel imbecilles funt gvoad animum , ita ut u-
fum re@z rationis non habeant , hiqve immunes {unt tam
3 tortura , qvam a preludiis, qvia {femper incertum ao veri-
tatem proferant, in dubio ergo, nulla iis tribuenda fides, f1
n=7 qvid protulerint, qvod in eorum tendit prejudicium.  Huc
refero furiofos £3,§-10. ff. de queftion. & mente captos arg.§.L
7. de pupil. fubftic. & latantes /, 18. C. de Fure Delib. & Intantiz
proximos §. [ed guodio. J. de Inutil. Stipul, ibi: Non mult#ns
28 f%furio/b diffant. In qvo omnes invento confentientes,an vero
7% idem ad Pubertati proximos extendendum fit difficultate labo-
rat,  Qvi generalitart legum inhzrent 5 qvod impuberes non
fint torqvendi ex £ de minore 10.pr.ff. de Qvaftion Li. §. Tmpuberi
3.ff de SCt, Silan. negativam probabunt, qvam Tabor 4¢ Tor-
tur.caps. thes. fog. mulus tuetar. Conf, Da. D.Hectii Opz/fc.
Tom.3. p 2924 §.40. Carpz. verd Qv 18, #14. diftinguit przludia
29 tormentorum di¢ D aumidrauben a torrura , & preludia pu-
bertati proximo imponi pofle defendit, & prajudiciis confir-
mat. Sed de Jultitia hujus fententiz valde dubitat Tabor Ze
Tortur.c§.th.27. \bi: an antem hoc, produci poffit cum Carpz. ad
applicationem infbrumentorum Carnificis , 3 Wnlegung Ded Daur
O menftodd ? valde dubiro  In eo fentio cum Tabore qvod ex

le 9.33. ff. de SCrSilan A Carpz. allegata, ejus fententua noré pro-
erur,
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DECERNI POSSINT, i5
betur 5 qvia habena vel ferula cedi , non intelligendm eft per
carnificem, {ed per Miniftrum qvendam honeftiorem, preludia 31
vero tortur® pertinent ad manus carnificiss  Tabor 4. th.2%.
nec improbabile,  JCtum in 4/1. §.33. loqvi de impuberibus
pubertati proximis,qvia infantiz proximi ufu rationis carent, &
puniri non poflunt. Zanger, de tortur. cap.1. ns37, Theodor,
Coll.Crim. cap 9. aphio-n2. Carpzovii tamen fententia ufu fori 32
recepta, probabilior mihi videtur , pubertati fcil, proximum,
non qvidem vera& gravi tortura, praludiis;tamen tormen-
torum interrogari pofle,qvia in delictis malitia fupplet @tatem
(. fi alterivs 3, C. fi wminor [emajor, Confis Crim Ars, 1€4;1bi :33
Daf die Bofbeit dAS Ulter crfiillen mddbte/ itaur pubertatipro-
ximus & furtum & ipjuriam faciat 410, . 4e R.7. & pena
capitali affici poflit,per text notab.in /, excipinntur 14, in fin, ff, ,
de SCro Silan, Exemplum peenz capitalis dictatz refert Brunm, 34
ad d [, 14.deSCt0 Silan. n.4-Simili ratione puero undecim annorum
peena fuftigationis dictata, ob [tuprum violentum admiflum,
(qvod Papinianus vix credidit, vi /, fi minor 36, ff. 2d i, Ful, de
adule)) tefte Carpz, Ov, 143 2,45, Cum ergo malitia pcenam
corporis- affli¢tivam in pubertati proximo operari pofit , per
text, expr, iz Confl, Crim, Are. 164, qvidni gravifima indi«
cia contra perfracte negantem operar: poflent preludia ror-
ture ¢ Verum hac ratione qvis proclivis foret ad plenam & 6
veram torturam decernendam,cuitamen non fubfcriberem, qvia
malitia fupplet qvidem tatem, non tamen vires corporis, pro
condirione vero perfone torqvendi, tortura moderanda eft,
Conft.Crim.art, s8,adeoqve vel in praludio, vel in primo gradu
torturz fubfiftendum erie,

Sivero pubertati proximus grave admififlet deliQum,e.g.
homicidium ; gvod demum pofi majorennitatem. delingven:
tis in notitiam judicis pervenit ; an inqvifitus media vel gravif- [
fimatortura affici poterit , fi perfraété neget , indiciis aurem '

raviflimis onerarus {it, an vero in Preludiis tormentorum &
hoc cafu{ubliftendum ern? Mitiorem {ententiam fuadet ratio; 38

qvod &
%
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50 QVIBUS CASIBUS PRELUDIA TORTURE
«quodtalis delinqvens graviori pena in majorennitate affici non
poflit, qvam qva tempore admiffi delictiaffictpotuifler Z. 1, §. 2.
anfin.ff.depoenid, 21, ff. de Injur. apeena ergo argumentum dedu.
<1poflet ad torturam:qvod {cil.poft majorennitatem, nec major
.gradus torturz dictari poflit,qvam dictatus fuiflet tempore ad-
miffi deli¢i. «Contraria tamen fententia mihi arridet , qvod
fcil, graviori affici poffittortura y{ireliqva adfintreqvifita, qvia
in preeludiis fubfiftendum efle dixi;propter infirmitatem corpo-
ris; qva ratione ceflante, ceflabit gvoqve :mitior ;gradus tors
turz. ddqve generaliter verum exiltimo,qvories propter infire
anitatem corporis, loco tortur® gravioris vél graviimz , {ola
praludia vel primus gradus torturz locam habent.

Minores in torturanulio gaudent privilegio arg. 1,9, §.2,
ib1 : placer in delictis mon [ubvenire minoribus, ff, de minor, .mifi cor=
porisinfirmitas .concurrat , qva poftanoum 74, in gvibusdam
Perfonis confpicitur, qvo cafu,loco tortura graviorisyitidem vel
primus torturz gridus , velpraludiatorturz,decernenda funt.

Tnztate progredior ad fenes & qvaro = anhisqvoqve
loco torwure, przludiatantum , wel primus gradus torture
dictitari debear? Refpondeo, fenem, qvafenem, in tortura
nullo gaudere privilegio Carpz Qu.144n.30. Bocer,de rortur.
c.¢m.22, nifi zeatedit defe@us 4. 4 quis 3. §.7. ff. de SCt. Sis
lan, hoc eft;nifi debilitate corporis laboret. Zanger. de Q-

43 fion, & torturc, 1.n39, Hertii Opufe, Tom lLp192.§.11. Pre-
ludia tamen vel primus gradus torture locum habebit pro
circumftantia virium illius, qvi torqvendus eft Bocer. de Quafs.

¢ 4124, Tabor. de tortur. cap,sth.g, ubi allegat dic Bayrifche
Malefitz-Orditung part.3.art.9. dbi: doch da fie woch 1n iermlie

4.4 der Stdrdetan man fie ring rorqviren, Qvaverbacumlege-
rem,incidic mihi dublum: an ad primum torturz gradum, an

ad preludia torture referri debeant 2 Nam {i pollices fangvi-

ne fuffundantur,wann di¢ bigue Daummen folgen/ dicinon potett

¢S fepeine ringe / hiee levis geringe tortursergo ad preladia per-
tinebunti  Verum cum ratio moderationis hoc cafu defumen-

da fit 3 debilitate virium, nihil certi 4 me determinari poteft,

; Con=
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DECERNI POSSINT. iy
Bi&a facile applicari poffunt ad morbofos,valetudinarios, 4¢
sealios infirmos ac debiles corpore ¥id.Conft. Crim, art. 59, 1big;
D4, i vero fenes aliive morbofi mentis fimul patiantur defecium,
ne preeludiis qvidem affici poflunt. Carpz, Q. 144. 235
Conditio Perfonarum 3, eximit pragnantes a tortural, 4y
pregnantis 3 ff. de Pen. an etiam aPreludiis?. Claflenad Conflis, ~
Erim.art, §9. pregnantem cum Valetudinario & imbecille com-
parat, qvi a Preludiés non funt exemti. Venortan}e.n.cft fen- 48
tenta, qvod pregnans non pomt terreri, €rgo NeC nitium tore
ture cum ea fieri; Farin. 22, 41 #,82.Mantz.ad Conft, Crim. art,
§9, 7.3, Carpz. Qu:ng . 62. Tabor. de zorzar,c.5, th,30, De ab=
ortum faciat, :Necreferts an mulier , exjufto matrimonio, an
exillicito coitu conceperit Carpz. 22 118, #. 54+ Bocer. detars.
tu#,cap.4, n. 27, qvia partuseltinnocens. Necid diverfitatem 49
decifionis impostat, qvod mulier ante paucos dies conceperis,
Richt. Dec 7,2,2« Bocer. de Quaft. & tortur. ¢,4.,1.26, /4. Farinac,
Qv 41n.83, Brunn, in proc inguificap 8. ms.n2g9, Bqvidem Richt: 50
Dec, 7., 3infin, arbitratur pragoantem, qva uterum per dimi~
dium temporis {patium nondum geftavir, die noch nidst 1iber bie
Peiffeeift/ fultigari polle, ex qvo concludendum : ergo malto
facilius preludus tormentorum affligi poterit. Sed Richteri §I
fententiz non fubfcribo , qviaabortus funt freqventiores fi
mulierss nondum impleverunt dimidium tempus , qvam poft
dimidium tempus expletum, qvo majus crgo periculum partui
tenerrimo imminet 5 tanto magis Judicl cavendums ne calamiis
tas matris partui noceat.Zach. QuMedic,Leg L tit. 2974 #4445
Poft partum ; intra 40,dies mulier non torqvenda Carpz. sz
'Qv.18. #. g7.Bocer. 4. ¢. 4. #. 28, qvia fperatur virium reftitu-
tio. Sivero periculum In mora urgeat intra 4o.dies vorturam,
mulier hac comparanda erit cum tall, qviimbecillitate corporis
laborac, nifi fpatium hoc feré effluxerit, vel fanitasac viriumey :
robur plene reftitutum fit, _ Bt ; %
Ex perfonarum conditione, mulier , qva mulier Immunis 3
non eft 4tortura; Crufius gvidem iz T7. de Tndic. delit. part, 4. °~
6,38 711, feg. multis laborat pro fexu feeminino, qvod leviort 3
afficiendus fit fortur3, ei tamen fubfcribere neqveo, gvia expe- :
sicntia telfatur mylisrcs haud raro majorgs lutinere dolores

5 qvam
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18 CAPIILQVIBUS CASIBUS PRELUDIA TORTURE,

45 qvam mafculos vid, illultr. Stryk. de Suce. 4b 7, Difir0. 6.4
§. 6, Cont. Hofemannus DencEinab!l dev-Sottliden NRegictung
p.224.§. £1,ubi mulieris (ummos cruciatus ridentis meminit, Puels
lam tamen;teneris preditam membris,excipio ¢ln sarédRenfdy qvae
mitiori gradu,propter membrorum & virium nbecillgatem affi-
cienda eflet arg. Conft, Crim.are. 58,65 59, lratamen , ut Judex eX
circum{antiis dijudicare debeat, anfola praludia yan primuys,
an fecundus torturz gradus adhibendus (it

Ordinis ratio me revocat aPerfonis, & jubet 11}, confiderare:
an preludia tormentorum habeantlocum fi nondum certo con=
ftet de corpore deliéti, ut logvuntur, vel fi nondum certum fity
andeliétum re verafitcommiflum, qvod nego,fideli¢tum fictale,
in qvo corpus delicti in oculos incurrens haberi poteft L 1, C
ubi Casfe fifeales vel divin, dem, fiverotale fit deliGum,in qved
certitudo haberinon poteft, affirmo, fi Inqvifitus probabilibus
indiciis, mon certo tamen concludentibus fit gravatus. Siv. g.
Mulier de Infanticidio fic fulpecta, & infpecie, qvod tempore
fufpecto, flumini congelato aliqvid fubjecerit.  &ie babe etivad
usnies DadEid geftecketstacilius praludiis tormenterum affici potefts
qvam veratortura; Ulpianus qvidem 41, §. 24. f.4eSCto Silan,
#llud [ciendumydocet, nifi conflet aligvemeffé oscifumsnon baberi ques

58 fionem, qvod etiamconfirmat 4, 4 w Coubi canf, fleal,  Cuietiam
adhuc hodie Doctores communiter fubferibunt ;- gvia tortura
non adhibetur adligvidandum faGumsfed ad ligvidationem pers
fonz. Carpz, Qv 119 7,56, Necqvari poteft decircumftan=
tiis fatti, anteqvam conftar faltum adefle £ 14,4, 3 f. depen,
Qvieqvid vero juris in Tortura, illud etiam Juris eft in torture

59 111i;io,_ Qvam {ententiam probe , 11 certitudo deli&i admid

" habert poffit, fivero certitudo abfoluta haberinon pofiir, fufs
ficit talis certitudo , qvalis haberi potefty & hoc cafu facilius
praludialocum inveniant , qvam plenaac veratortura , qve
fit magnis corporiscruciatibus,

60 Muaxima do&torum contentio eft IV fi deliGum fit levidss
cujuspeenarelegationemr excedere neqvit, an focum habeant
preludiatorture ? exempli gr, Maritus vel uxor adulterium
commifit » parsinnocens intercediz pro necente, qvo call in
foro receptum 5 qyod in fayorem matrimeonii, pena obtineat:

' " : relegatio=
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¥ ~ DECERNIPOSSINT TR
relegationis.  Si vero fingas: Maritum valde {ufpeGum efled 61
adulterio ; cuin aliena uxore commiffo, uxorem eventualiter
intercedere 5 maritum vero conftanter negare adulterium
an preludia tormentorum decerni poffine ¢ affirmat Care
pzov. Qu.n9. », 32, feqq, Carpzovie fe oppofuit Oldekop, iz
Lraft,contra Carpz, dec. 3.9%. 1, peret.fol, m,444. fe99, Ra- 62
110 ejus prima : qvod (cil. tortura tantum locum habeat in deli- O2
€lo capitali, licet @ Schiltero qvoqvead ff. Exercit. 49, th. 167,
f44- propugnata fit, parum fRtringit, qviain tota Germaniare-
ceptum elt,gvod in crimine penam corporalem minitante,mos
dica tortara Jocum habeat. . Qvod nec iple Oldekop diffiteri
videtur : Hinc porilimum urget: qvod oimnnis poena corporas
lis, qvamvis minima 5 major fit poena pecuniaria quamvis ma
gna. Deinde qvod modus inveftigandi non debeat efle major
ipfapeena, Certumvero eft: qvod delingvens malit qvam
gunqve {ubire relegationem, qvam preludiatortura fentire, & -
in manuscarnificis pervenire, qvo fine multa ex ipfo adducit 6 i
Carpzovio, Verum {1 in gvaftione ‘hac ardua alterurram 3
Fartem eligere debeam , Carpzovii caftra feqverer, fi deliGtum
it, primo,{ua natura gravifimum, velrale, qvod continuatio-
nem qvandamdeli@ijam commiffi importat,  Et {ecundo de-
lingvens longe graviffimisindiciis {ic gravatus. Vel fi tertio
perfona fic valde fufpedta, & varlis modis de mendacto jam
commiflo convia, ita ut juramentum purgatorium locumha-
bere non pofiit,

Hifce cafibus Excellentiffimi JCti Sam, Stryckii fententi- 6 4
amyqvam in Tr,de Jar fenf, diff;7,Cap. 4 7.26. adduxit,meam fa«
cio: qvod nemo , dictis cafibus , cum Oldekopio clementiz
gloriam affeQare debeat, ut in indagando icelere excluderet
territionem realem, Qvodad praludia extendo, qviade his
qvaftio Strykii formataerat,

Di&ailluftranda efle cenfeo, notabili cafu, qvi Faculeati- Jus 65’
ridicz Roftoch. anno 1703, oblatuseft. Martinus fcil. ReBIaff
maritus, accufabatur , qvod cum Dorothea Gdyulgens Chrittian
Hermans uxore adulterium commififler. Maritus adulterium
denuntians, confitebatur: Martinum Re§laff (uc confenfu,

extremam ledti partem occupatle uxorem mediam tenuifles,
i o TVERTRA 1) marty
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50 CAP 1. ©VIBUS CASIBUS PRELUDIA TORTURZE
maritum vero primam le&i partem implevifle, circa mediamj
meritum obfervafle, notem , thorilocium intimiorem qvarere
conjunétiopem , confcendendo uxorem accumbentis maritis
hic conjunétionem adulteram non prohibuit, fed qva potuit
celéritate , clandeflino furrexit, ut teltes advocaret, tres qvos
qve malculi,partem domeftici, pastem operarii jurato depones
bant: fe advocatos, fuis vidiffe oculis, qvod-adulter, {Rgg
10ff cohzferic uxori Hermand/ & cum maritus adulterum a
uxore retraheret, adulteri membrum admodum turgens fimul
ex uxore prodierits (liceatmihiipfiffima adducere teftium ver=
ba, E8patte aldsine Wagen Deidflweggefianden) Adulter exs
culationem ; ut videbaturs faus calvam: producebar : @y wifte
nicht wicey auffdic Grau gebommen/ le certo credere  qvod mari=
tus ipfe adulterii autor fit; dom hofpitem fuz impoluerit uxoriy
qvem velperi vino adufto®inebriavérat, -Usor qvam. proximé
ad mente captam accedens;non diffitebatur concubitum cum ho-
fpite celebratum,fed Jaudabat eundem : @ bitte fich wobl gebals
ten /o wdse ein yrap Ferl 5 de femine! vero commixto nthil
certi confitebacur , adulter- autem plane ‘vegabat. .- Minc Ama
phifl. Faculras Seglaffen / hofpitt adultero , torturam pri=
mo decrevit , eum vero ex aligva aftorum parte incidens
ter uxoris adhuc vive, {€d in alio loco degentis , meatio fieret,
in deliberationem venit;anSenatusStetinenfis ingvirens obligae
tos fit, fuofumty advocare uxorcmiadulteri, gvo fe declarers
an eventualiter pro maritointercedere vellet,& fa@aintercefli-
onedeterminandum reRabat ;5 {imaritus negando pergeret, {e
femen commifcuiffe , qvomodo contra eundem procedendum fies
Certum erat propter uxoris interceffionem tantum relegationis
umminere peenam,certum vero & hoe, majus indicium vixdari
pofle adulrerii confummati,qvam fi teRes jurato deponant,e vi=
difle;membrum adulreri turgens ex uteroadulterx efle exira=
¢tum , hine prima torturz inftrumenta, qvibas pollices compri=
muntur bi¢ Daumfdrauben menfe O&tobr. 1703, diétitavit am-
plifl, Facultas,qvorum doleres cumadulter patiéntia fuperarer;
maritus Hermann condempatus eft, utuxorem retineret fuam,,
fine fpe divortitimpetrandi.. Qva aliaqve piura;in facte in hae
dill. relatay ab Excellentifl. D. Prafide heneyolémihi commus
sicata funt, Sijuxtamentem Qldekopii fententia hicgoncipis
eada
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; DE CERNI POSSINT. 7 2t

nda Tuiflét, tormentum pollicum MReglaffen dictarl nen potuifiers
pralata autem fententia Carpzovii, qvia delictum adulterii fua nas
wrafonge graviffimum eft, licet qvandoqve levioriafficiatur pesna,
Alio adduéta confirmaripoflent exemplo, gvando Facultas amplifs
Roftoch, InventoriThefauri de inventione ipfa confefo& convicto
torturammodicam dititavit, ut locum indicaret,in qvem Thefaus
ruminventum recondiderat.Sed propofiti celeritas filum ahrums
pendum jubet. frak

Reftat. V, an preeludiadictari poffint ,{fiindicia non fint (uf. 67
ficienter probata?Negativa fundata _VideturinConﬁit,Crimjbi:ﬁrt,;,5’.
Denn 1im etlicher geringen Urgtvohnigheit oldicpeinliche Frage nidt
gebraudys weeden. Cui prolixiffima Do&orum doctrina jungipoflets
qveod [cilicet fine indiciis probatis nemo torturz fubjici, imo ne ins
qvifitio qvidem contra aliqvem inftitui poffit. ~ Szpius autem ar-
gumentum 4 tortura defumtumsextenfum fupra elt ad initium tor=
tura feunoltra Praludia, Qvamdoctrinam per omniaprobo,finul- 68
la adfit probatio indiciorum , fivero aliqva adfit, v. g. fi indicium
uno tefte omni exceptione majore probatum, & verofimilis fit hu-
jus teftis depofitio , utcam Inqvifitus diluere nullaratione poffit 5
& infuper Perfona fit fufpecta, non qvidem tortura per Conftiz,
erins, Arz, 30, bepe tamen territio decerni poterit, Carpz. Qv. 123,72
59, Claflen, g4 Conf?, Crim, d, art, 30. in fin, Pro ratione circumftan-
tlarum ergo & przludia concurrere poflunt. Ad Coufliz, Crim. ar}
28. refp. hunc artic,loqvi. de.plena & vera tortura,non vero de Pre-
ludiis {eu initio torturze. :

Qvzftionemn fere prajudicialem ad ultimum confervavi hujus 69
capitis locum , qvid fcil. opus fit preludits cum Juramentum pus-
gatorium diluere poffit indicia, fine ullo periculo ? In cujus relos
lutione diltingva: an Inquifitus ithomo honefius & juramentum
Purgatorium,. ( alias pui gatio canonica dita vid. zit, X, de purgat.
¢anan, & tortura fpiritualis) in levioribus locum habebit delictis. -{
Mev, p.3. decifl g7. n, 4. feq, Si vero Perlona fulpeé&a, Dafdie SPexfos 7@ %
alfo argtushnlich e/ taf wan fich des Befaglen iiffethatinibs Heske
Denambge / ut loqvitur Carol, Varz, 31 & pallim, & infuper de per-
jurio fit fulpe@a,& deliCum {ir gravius, non juramentam,fed tersitto -
torturz, cum-vel fine preeludiis torturz , locum habebir,major enim ;
tuncanima qvam corporisinqvifiti ratio habendaclly #d4, can, illes.
Cvzl-f]pa s o 3 EAP,
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CAP. Il

DE EFFECTU PRALUDIORUM TORTURZE.

SUMMARIA.

SI per praludia confireatur In- Iudias indicia funt purgam.n g,
gquifitns opus eft ratificatione, Quid fi fudex ex\mperitiainPras
nv feqq.  Iudiis fubfifiae, 9. [eqq,

Anhuic ratification: fides habendas Quid fiFacultas modicamtorsuram
Jit, n.6, dictimffer y an gmviorem  adbye
An Confeffus adbme [entivedcbear  gradumdiititareporefi? n.y foq.
preludiar n 7 Anfimulari poffic torcurascum pra-

i ingvifitus fortiter fufbineat pré: ludja fint [ola decreta. risf;

P Ffectus preludiorum torturz idem fereelt, qviipfius

A ;e-torrurm,adeoc’l,-in eodemonftrando brevior ero, Side«

-8 <20l inqvens metu majorum tormentorum, per fola pralus
D) dia confiteatur deliGum, ejus confeffioni plena fides
avoweirribuendanon eft, nifiaccedat ratificatio. Carpz, Qe,
126. .36, Brunnem.in proc. Isquif. cap. 3. memb. 5.5, §3. Excell,
Dn. PRESES in Syn, Jur.privar. tit. de quaff. nule. Ut ut enim’
delinqvens hoc cafu nullos magnos fenlerit dolores, ut dici non
poflit : confeflionem vi efle extortam, non fruftrz tamen timet
majores cruciatus, dum videt initium torturz jam factum efle,
L2,ibi: formidine tormentorum C. quor, appell, nen recip, & ipla
Conftiz Crim. ars, 6. ibi - Wud Miavéer oder BWedrohung der Marter
betand, Imo periculum imminentis dolorisyanimo non levem in-
tert cruciatum. Manrz ad art.;8.Conft,erim.n.30.Exempla qvoqvetum
antiqva tum recentiora confirmant, multos per folum afpe-
&um torturz territos, confeflos fuiffe delicta perpetrata.vid. Tabor.
d. Tort, C,2,¢h.11, Forma ratificationis 77 conféit. Crim, ars. 56.defcri-
Pta, etiamin confeffione,poft applicata praludia,facta loch habet, ad
qvemarticulum ejusq; commentatores,me brevitatis ftudio remitto.
Intelligo effectui preludiorum torturz objici pofle: i JCri
credunt delingventem metu majoris torturz in preludiis confiz

teri, & ex hoccapite, ratificationem urgea, feqvitur ¢ confeftﬁani
; adz
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[ DE CERNI POSSINT: 23
a8z in praeludiis , nullum tribui pofle effeCtum, qviafemper Incer -
tum, annoa in ratificatione, eodem adhuc metu compulius delicti
confeflionem ratificet, Refpondeo autem negando confeqven-
tiam,judex enim in ratificatione verbis uti debet admodum humanis,

& fi inqifisum deprehendag meticulofum 5 liberum eum nuncefle
jubeat ab omni me:u torturz. - DeindeJudex tam ante ratificationems,
qvam poft €am probe inqvirat; anconfeffio fattain preludiis,vel in.
ratificatione, conveniat cum ipfaveritate. vid. Confl, erim. art. 54,

Qvid fidelingvens poft folam territionem verbalem vel reas 7

lem confiteatur deli¢tum, anadhuc applicanda funt praludia tor-
mentorum ¢ qvod regulariter nego cum Brunn. in proe. jngvif,
44p.3, memsbr, §. 1. 37, in fin; qia obtento fine, ceflant mediaad finem
tendentia, nift ex circumitantiis appareat, inqvifitum mentiri, ne
in manus carnificis perveniat, tunc enim non obftante confefliones
ad przludia progrediendum 4 gvo veritatemex animi vera {enten-
tia confiteatur. Paucisappofui qvid juris fit , fidelingvens per 8
preludia tormentorum ad confeflionem adactus fit,nunc videndum:
qvidjuris,fi nullo preeludiorum metu ad confeffionein adigi potuerir,
Hoc cafu, fi vera tortura di@itata non (it; indicia purgata fun,itaut
Inqvifitus pro innocente judicandus fit, nec fine novis indiciis
denuo preludiis tormentorum vel torrurz fubjiciendus elt, o big
S [ d qreflion. :

_ 81 veroex imperitia Judicis fola przludia applicata fint , cum: 9
major torturz gradusadhiberi debuifler, fola przludianon diluunt
indicia, nec prohibent przfudia ulterioremtorturz gsadum adhi..
bendum,Brunnem: 4ZL. 16, ff, de4v. 5.3 Mantz, adart.s8.Confl. crinz.

#,£9. ubi Clar, Zanger Flach. Steph. & Weizenegger. adducitcon-
fentientes. Nec obftat, qvod judex , qvi femel lententiam dizity IO
poltea Judex efle definar,qvia femel male feu bene officio fun@tus
ettyut(ant verba 2 Judex s7. [F.dere Fudic. q¥ia hzclexad privatorum
Judicia mihi reftringenda videtur , in qvibus fententiz vim (uams
ple_narn confeqvitur ex tacita approbatione partiumlitigantium,pars
enim nen appellans, fententiam approbaty qve adprabatio: poft I
rem judicatam pro veritate habetur A7.ff, de R, 7. Trauze¢ re~ &=
feripto Principis, Jus alteri ex re judicata gvafitum, auferri poflity, %
L fin. Cflentent. reftind, non pdf, Verum in Criminalibus, Reipublica: -
interefle urger,urjudex, compertoerrore »juftitiam plene admini- g

firet, & gradumtortura promeritum applicai: curer. Mantz. ad-
§ ' arte.
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¥ CAR. I1I. DE E_FFECTU PRELUD. TORTUR.&
2 art.18.Conft.Crim. .59.Bjusdem Opinionis tuit faculcasJuridica Rok,
inResp.ad Amplifl, Senat. Lubecen(. die 1 Ial. 1¢;4,transmiflo,cujus
yerba,eX rationibus decidendi huc tranfcribere non piget. Und
sag nidbt hinders/ dag Inquilirus bereidd terrirec, ik audy die Daunts, |
forauben auffaeieset wordem / o ‘babe dennodh nidytd betaunts
fondern dadurd) die Wiedershim militirende Indicia, fi non in rotumy
tamen in tantm purgiret,qffo fine novis indiciis torturz nidht Fonse,
tieder fubjiciret werden.Jul.Clar. /6.5, [entent ,§.fim.qv.04. 138 Carpz,,
P:L gv. 33 m.72. Prait,crim. Cum hoc verumin tortura, non autem
in territione, DaPero dawdAin gegentvdrtigen Cafu die ieder Inqvis
fitum militirende indicia micht purgiret wpsden/ compre(lio pollicum
autem non fufficiens in hac canfarortura , fed ejus tantum InitiuM
maximead fecundum & tertigm gradum torture deveniendum , ut
pro circumftantiarum confideratione, judex preffius & durius,femel
aut freqventer inqvilitum torquere potfit, arzic.g8, Confiit.crim. ibigg
Clafen qvod qvam maxime procedit, {i qvod Reus confeflus efty nom,
laveniatur verum Paris de Pyreo Tr, §yndicat.p. gai, 9r2. Carp2i prax,
crimnp.3. qv. 112,59, feq, Dannenyerodan ud wis nidyt andersdemE
demt Reo dig Torturam numticheo 34 cefennesn Eonnen, .l
Aanvero & me di@a extendi poffintad cafum » fi facultas Juridi< =
ca medium torturz gradum tantum diditavit , qvem inqvifitus ne=
gando fruftraverat, ut afacultate deinde tertius rortura gradus €X 1182
demindiciis adhuc dictitari poffisnon credo,licet Joh.OtoTab. inTre
de Confrontat. difp-3.th 20. memorabile{ut ipfe Tabcr logvitur) €jus
rel proferatexemplum. Qvia indicia per mediam torturam {unt pur="=
gata,ergo fine novis indiciis repeti tortura non poreﬁjxs.g.lﬁfi 9%,
necprobabile integra facultaté ex imperitia,medifi gradi dictitatles
{i propter delicti & indiciorii gravitaté,ultim{ torturz grada decere
neredebuiflet,imo allegaret talis facultas propria turpitudiné,{i nunc
ad ultimi properare vellet gradfi,cum ancea medin [ufficignte JUd,“‘af“
fet.In difieruatione fepe monitum,przludia parixm afficere, mety tos
majorum cruciatuil fepius veritatem extorgvere, bmc]udex omning;
fimulare debet majorem torturam: gvod nec Juri divino, nec natarald
contratium,uti1.Reg3,».25.probat Hincin Eac,Marp.4.]an.17oz.refp{/_
B baben swar ;umSdrecken dasstheil dabin gefaft . Quz fore
mula etiam 1nRoftoch.Fac.recepra; Et cum neceflitas hac vice mih
fabfiltgndym eflgurgeat peractis,Deo gratiis diflertationi Impongs -
' ' FINEM. :
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DE CERNI POSSINT: 33
bllum tribui pofle effectum, qvia femper Incer -
atione, eodem adhuc metn compulfus delicti
et. Refpondeo autem negando confeqven-
tificatione verbis uti debet admodum humanis,
hendag meticulofum 5 liberum eum nuncefle
prturz. DeindeJudex tam ante ratificationem,
 inqvirat$ anconfeflio facta in preeludiis,vel in
at cum ipfaveritate. vid. Confl, erim. art. 54,
ins poft (olam territionem verbalem vel reas
tum , anadhuc applicanda funt praludia tor-
tgulariter nego cum Brunn. in proe. Fngvif.
w fin, qviaobtento fine, ceflant mediaad finem
amftantiis appareat, inqvifitum mentiri, ne
\rveniat, tunc enim non obltante confeflione,
yndum 4 qvo veritatem ex animi vera {enten-
cisappofui qvid juris fit 5 {idelingvens per
m ad confeflionem adactus {it;nunc videndum:
udiorum metu ad confeflionerh adigi potuerit,
ra di@itata non f1t; indicia purgata funitaut
:nte judicandus fits nec fine novis indiciis
entorum vel torurz fubjiciendus eft, g f1&
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itia Judicis fola przludia applicata int , cum
adhiberi debuiffer, fola przludianon diluunt
it prefudia ulteriorem tortura gradum adb:,,
L. 16, ff. deg®. .3 Mantz, adart.53,Confl.crins.

¢ Flach. Steph. & Weizenegger. adducitcon-
Fsqvod judex , qvi femel [ententiam dixity
lat,quia feme} male feu bene officio functus
ex 57. ff-de e Judic. qvia hzclexad privatoruny
enda videtur, in gvibus {ententia vim (uam
tacitz approbatione partiumlitigantium,pars
1Ententiam approbar, qve adprebatio poft
o| eritate habetur £7. ff.de R. J. Itaut neg re«
¢ alteri ex re judicata gvfitum, auferrl poffit;,
nwon pdf; Verum in €riminalibus, Reipublica:
', compertoersore 5 juftitiam plene admini-
% promeritum applicark curet. Mantz. ad-
\ : arte.
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