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Dyspurario FEvparrs I1X.
D E ,

JuDICIO FEUDALL

TAPASKETH

G‘I@w‘ter 1Ctus Pomponiss in 1, 2, §. poft originemi.
1 3.1, de orig.jur. inquit : quantum e§f juseffé in ci-
‘witate, i non fint qui jura regere pofiint¢ Indigetare nimirum
hoc ip(otum Fudicis praftantiam, tum necefitatem JCto pro-
pofitumerats praftantiam quidem , quia per eos,quijuri di=
cundo prefunt , effeitus rei accipitur, d.§. poft originémo.
verf, quia ut diximus. Neceflizatem vero, quia eo non pre-
fente, quilibet in civitate [fbi ipfi jus dicere vellet, id quod ini-
guwm 1, Julianusait.17. ff. de judic. . un.C.ne quis ins
{ua caufajud.vel jus dic.dr Rezp, perquam incommodum,
cum magnss tumultibus daret occafionem. 1. non eft fingulis
276, f. de R. 1. Helf, Ulric. Hunn, tr. de jurisd. in pro-
leg. qui 1.  Quocirca cum nuperd difputatione naturas
eAtionum cuilibet ex feudali contractu competentium, fatis
fuerit difcu(fa, neceffario nunc difpiciendum coram que 4itio-
nesifie proponende , quomedo item lites ex ijsdemorte tevmi -

e

pande ¢y finiende, id quod prefente difputatione Divine Nu-

mine [wbnixi effeltus trademsus. ‘
THESI1S I
2 Udicium feudale (#) partimin perfonisspar-
% tim in ordine ac proceflu confiftics (5) Per-
98 fonarum aliz {unt Principales, aliz minus
2 Principales ; (¢) Principales rorfus velfunt.
Judex vel Litigantes. (4)
VA 2

(3) quod
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Pt d.Cidim 2.

feudi(s) nuncParés
Pares curie fimul; (
Axbiter. (e):

(2) quod hic non fumimug pro a&ione feu-
dali, necitem proloco,ubi lites feudales tya-
@antur,fed pro legitima difcepratione rei fey-
dalis controverfee fub judice inftitutd’y eum
Rittershuf. lih, 2. pars. feud: ¢. 9. q.r. (5) Foman.
Difp.feud.10. th. 11, l. 4 quiaalterutra parte defis
ciente,deficit & ipfumjudicium & fententia la.
ta nullius cft momenti, L 4.C.de fentent. & inteys
locut. omn. jud. Donell. lib. 17. com,jur. civil ¢. 3. (¢)
Petr. Gregor, Tholaf, lib. 47, Syntag. univer(.jur. c.8,
arg. Auth. principales. C.de juram. propter. calum,
dando.c.tue.circ, fin Ext. de procurator. Sunt autemy
principales perfonz , que neceflario ad caufee
tractationem requiruntur ; minus principales
contra , quaq; principalibus urappendices ac«
ccdunt. Tholefan. d, lib. 4. c. 3.m.3. () ¢ forus.

X. de Verb. fignific. nemo enim vel in proprid
- €ausi judex efle poteft, vel cogi quic, ur fecum

ipfo ltiger. Rittershus. in expof. Novell. method,

1L

Judex' pro diverfitate ‘cafuum nunc eft Dominus
Curiz,(¢) nunc Dominus feudi &
<) nunc Ordinarius loci, (4)nune

(2) quando videlicet inter duos convafallos de
feudo eft contentio ¢. unic. §. infuper, . verf. pre-

< tereas.F, £5. Nec refert an Dominus fic feculae

ris , vafallus verd clericus, vel viciffim,Senioy
intra Ecclefiafticum ». Vafallus autem inter fe-
cularem ordinem conflitutus ¢, extransmiffa. 6,

- & e verum. 7. ext, de for, compet, ¢, cueterum s.extr,

dejudic. Sonsbec. defeud, p, 14. n. 20. Duar. de feud.
€-20,n,2. Sed nec mulierem 3 calijurisdi@ione
excludendam putamus, quia jure dat feudum.,

! ¥ ; (13 “"Os‘
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coun. 8. fed etiam. verfs faminam, 2. F. 3. ibidy
Frideric. Schenck, Baro n, 1. & fic ordinariamin.
Valallum confequitur jurisditionem. Scrad.de
feud, part. 10.Sect.1. n.s.Georg. Obrecht lib, 4.Feud.
¢.10.1. 127. Difs. novifsime Hunn. de feud. ¢. ult., p.
407 Nihil etiam intereft utrum Dominus {u-
periorem recognofcat , annom, quia femper
coram Domino immediaté proximo Conva«
falli litigare coguntur Rofenthal. de feud. c. 13,
concl. 31. inmarg, LB+ Schneid. de feud.part.9.c.1.3«
; Vult. de feud.lib, 2,¢.2, n.11. Unde confequens
controverfiam fuper feudo Regali inter Capi«
taneosRegni, Duces , Marchiones, Comitesy ~
& BaronesImperio Romanoimmediaté fubje-
¢tos ortam , folum Imperatoremdirimere &
decidere valere , c.un. 1.F.18. coun.2.F.34.Gail:l.t.
obf.29.n. 1.Zaf defeud, part.n n.6.Sonsbes. d.part. 14,
; #.19. aded, ut licet cum Imperatore Camera
i : Imperialis concurrentem habeat jurisdi@io-
V nem , Petrus Heig. part.1. qu.9. #.1.Geillib,1.0bf 29,
| & novifsime Daniel Otto, in difiurf. dejure publ.
¢. 1, p. mibi 243, tamen non pofsit de ejusmodi
controverfiis feudalibus fententiam ferre,
Cammgergeridyts Oronung/part. 2: tit.7.5. 0b aucly
fachens, Borcholt, defeud. c. xo.n. 3. Schrader. d.pare,
10, fei2. 3. #. 66, Pradi&a tamen intelligi rantum
poflunt deDomino ,qui adhuc in viyis ac prae=
e fens cft,non verdde eo qui vel abeft vel mortu-
) us efs Ejus enimloco Vicarius cognofcet, mo-
do fimpliciter & abfolucé fine ylla limitatione
acreftrictione fic conftitutus , Schrad. poto.Sedt,
A8 41, 50.Gothf. anton. difp.feud. a4 thad.s.. Sicho-
dic abfenteImperatore Romano,RexRomano-
rumde feudis fententiam ferre poteftycum eo
abfente omnia facere pofsit, quoe iple prafens
faceret, Georg. Schoub, libig. polit 6. 19, Mortuo
v ; Vejuxta:

1
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v.juxtadifpoficioniem Aursse Bulle Carof. 1V.

¢.5.dejur.Com.Palat. Rhen. @ Sax. Duc. Comes

Palatinus Rheni in partibus Rheni, Suevie &

Franconix ; Dux Saxonia in partibus, ubi Sa-

xonica jura obfervantur, de feudis cognofcere

poffiine, exceptis 'feudis principum & illis .

qua Fahn ehen dicuntur, fub quibus contint« . .

tur etid feuda Comitum & Baronum immedia-

té Imperio fubje&orum, Buxtorff. differt. ad A B.

€. 5.th.65.lit.D. Regner. Sixtin tr.de Regal.liba.0.3, |

.25, DLl illi qui mortuo Imperatore Papam..

Feudorum Romani Imperij judicem confticu-

unt,quos magno numero allegat Joban.Schoner.

difp. fend. lib.2. difp. 2.th.22. 1.4, Similiter fi Do+

minus feudi fic infans , pupillus , mente captus

& furiofus, non ipfe fed nomine ejus tutor vel

curator litem dirimet, Schrad.part .10, fect. 4.1.54.

Aliud ftacuendum de Domino minore 25, an-

# fiis 5 isenim fi 18, annum attigit, controverfias |
feudales ad fuam jurisdi®ionem pertinentes
absg; curatore per- {ententiam finire poterit,
arg. ). quidam confulebat. 57.ibigy Dusren. ff.deve
judic! Hann. tr. feud, c. ult. p. §os. ver[ excipitur.
Goth. Anton, difp féud. 14.th.x.1.B. qui prohicfen-
tentia etid adducit cxemplumEl.c&orum,qui i
8. annum impleverint, poffiint juxta ordina- ,
tionem Aurez Bulle Carol. IV. adminiftratio-
nem fui Ele@oratus capefsere, © Quid verd fi
pluresfine feudi Domini 2 Et omnes judicare
debere verius eft,quia Dominii dire&ii, q|.:.o<1 ‘
‘causa jurisdi&ioni prabet non ad unii in folidix 0¥
fed ad omnesfpe&aty pro ut in terminis tradit
Schrad.part.10.Seit.4.1.58. feqq.Schiner.difp fend-
lib.2.difp.2. th. 13. Fundata autem tum demum-=
eftDominijurisdi&io, quando vel uterds 111
gans confitetus (e effe Domini judicis Vafal- '
Wumw vel de co alids conftat , Val. L. 2.F. 6.2 714

Zaf. epits _»

ot S
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Zaf. epit. fesd. part.fam. s Rittevsh. lib.2, pave Feud.
¢. 9. qu. 2. Nec deflcrepantiam ftatuimus inter
Vafallum Clericum & Laicum, vide hujus thefeos g
lit. 4. inter Vafallum coa&é & f{ponte invefti- ;
tum, quianon decet aliquid iniqui contra Do- ot |
minum praefumere -Vafallum,Borcholt. de feud. s,

- 20.7.19, Valt.lib.2.F. ¢.2.n. 12.Dils, Sonsbec: de feud.
partiag.m.37. Rofenthal c.12,¢0ncl.36. Idemafferene
dumquando vafallus eft pupillus, vidua vela-

Lia miferabilis perfona; non enim tunc ftatim.,
Cxfaream Majeftatem fecundum privilegium.
ablmperatoreConftantino ipfis conceffum in.
un,C. quando Imp. inter pupill. vid &¢. neglecto
Domini fui immediati judicio , adire potefty
tum quia nec Clerici y quamvis alids privilegio
fori gaudentes pofluat fe judicio feculari in.
caufis feudalibus fubtrahere ; sum quianec proe-
fens Romani Imperij ftatus - ufum ejusmodi
privilegij admircic , & jam pridemab co jure
Cameram Imperialem receffiffe refere and.
Gail.lib.1. obfct. n.40. Schrad. part.to. Se¥. v.n. 208, '
Difs.Sonsbec.p.14.n.28. & noviflime Hunn.tr.feud.
c.ult.p.406. Sive autem Vafalli litigent de feus
do proprio five improprio c. un. §.infuper.z.verfe
prateria .2 F.ssoarg, ¢. un 2,F. 48. Sive de toro feus
dofive de parte Borcholt. tr. feud.c.xo. n. 15. fac.l.
que de totd 6. ff, de Rei Vendic.Siye de fru&ibus
Georg.Obrech.lib.4.F.c.100m.145.& feq.five de con-
finibusRofenthal.c.12, concl.2.n.3.Siye de proprie-
tate five pofleflione Obbrecht. lib.4. F. c.10. n.146.
Vultlib.2. F. c.2.n. 4o, Dtaren. de feud. tit. 20. n, 7.
Schrad. de feud. part.ao. Seit.s.mnr. Hart, Piftor.lib.
r.q4. 15. 1. 8. ( tam Quia continentia caufarum.,
qualis etiam eft inter pofleflionem & proprie-
tatem noneft dividenda LaulliC.de judic.Gothoft.
ad l. 1. ff. dequib. cauf. ad eund. jud, eat, Sixtin. de

Regal,
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Regal.lib.s.coultn. 12, tum quiajurisdiio quam
Dominus habét in Vafallos eft favorabilis &
iccirconon reftringenda ad folam propriecatie
caufam. c.odiazs.deR.2.in 6. ) Sive de feudi ¢on-
fticuti-adquifitione ;, five de feudiadquifitia-
miffione; nam vafallus ante facam fententiam.,
DominivVafallus efle: non definity fed feudum
adhuc vetinet arg. L libertus.17. §. 12 ff. ad muni=
cipal: GeorgvQbrecht. lib.4, ¥. ¢. vo. n.131. Mynfing.
cent. 1 obf: 199.8chrad: part. 1o, feit: 6. n.31. non
eefere. Imdaded privilegiata e® Dominijuris-
dicioin Vafullos,ut eam invito Domino pro-
rogando alrerius judicis jurisdi&ionem: decli-
narenequeant Motzius: de' nataral. feudy n. 123,
Guil. lib. 2. Obfi 4. . 6. Bavcholr. de feud. ¢.10.m. 17.
Ex quo enimtalisjurisdi@io Domino i lege &
contrafu feudali eft concefla, Joan. Goedd.difp.
foud:vii'th.7. .C. nonpoteft confenfuspartium.,
eontraprivilegivma jure conceflum quicqui
operarii(b) nimiram quando inter Dominum
& Vafallim deve feudali liseft, ¢. an. 2.F. 16, ¢.
sn. verfs fiinter. 2, F.39. oo um ' 2, ver[pratevea, 2.
Fog5. Duar. de feud. c.20.m1. Moz 2. de natural,fand.

- 9113 Rofenthal. c.v2i concl, 13: Sohtad. de feud.pare.
10. et i my 1l feqy. Pares autem vocamuseds
‘Quiabeodem Seniore in eadem Curia feu Cur-
techi eft), codem territorio feu diftrictu feuda
poflidentSonshec. purt. . n.1\Ritrersh, lib. 2spart.
fend: ¢ 9i g7, “ubi eciam exemplum ex Zafio

refert, & addic rationemetir Pares éxicodém,

territoriond verd ex diverfo ‘débeant effe ju-
dices, tum quia‘illiad judicandum func aptios
res;cum wieinus praefumatur melius fcife res vis
cifl, quam aliquis extrancus,& in una provin-

cid' habitances proefumaritur magis feife’ quz

P‘_'bﬁ"?‘&'quotidie in e fiont ; Menioehode.pre-

Jum dib,
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 Jumeliby 6. prafs 23. 1. 68 Cprafi-24.0.'9. G239,
tum quia minore fumtu ac negocio poffune
convocari& convenire quam remotiores: An:
autem Pares Curize qui judicis officium fubire
debent ,ejusdem dignitatisefle debeant cume,
Vafallis litigantibus; apud. Feudiftas dubium..
- reperitur 3 Aliis enim affirmativa ; quosrecen-
fet Regner. Sixtin, de Regals libirc. ult. 1. go. aliis
Negativa ad palatum , quorum aflertionem &
$at nosamplexamur, quia jura fuperius allegara
nullam faciunt diftin&ionem , Exgo nec noftri
| erit diftinguere vulgara-l. deprecio ‘8. ff. depubl.
f , invemad. L. estreceptum- 14: ffode jurud: Reg.Sextin.
4. 1. Schrad. de feud. pare. 10 felbs 7. 0. g40.Vuit. lih,
2. F.C. 2.1 28 Obbrecht. lib. 4. F.¢.10.n. 67. & feqq.
lilud fane apud omnes conftat,pofle Pares Cur
vize Domini {uilitigantis , fed tamen fuperio-
rem . recognofcéntis-efle. judices s Vertim.
an idipfum etiam in Imperatore procedat , a-
criter difputatur s quod utiq; affirmanduny due
ximus , quiacercumeft , eum quinon recog-
- nofcit fuperiorem ; pofle fe alterius inferioris
| jurisdi&ioni fubijcere ¢, mos fi incomperenter, 410
\ casfvae qu. 7.9l & Dd. inu d. L et receprum, vy ff.
dejurisdiits AtImperator! concedens feudymid
- feciti Mozz. denaturalifeud uz. verffecundoam=
J plia. Schrad.defeud part.ro, 28 5. n. 22 Rofenthat.
f-23 defend. ¢.12.concl. 16, Wefenbec. de feudi¢irz. n. 5.
Gerlac. Buxtorffdiffert. ad A. B. Carel.\IV;th. §1. Id
A. € th: $3:1. Dinovifsimé D aniel, Otoin difcnrde
juripubl.car.p.mibi 260.quiidprobaeéxSpecula
Saxonico lih. 2.¢.23, § 2.8 teftimonio Imp. Si-
gismu'ndi5 defumto’ exliterisipfius ad Cunra-
dum-Archiepifcopum Moguntin{t Anno 1425,
in die Chiliani datis;in controverfia ‘de inferis
oris Geimahie provinciis, Difs, Siwrin, intr. dé

Py

: a4 : Regal.
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Regal. lib.v.e, 8. 151 & feqy, Tnterdum evizim.
“Pares Curiz judices erunt | etiamfi Dominus :
‘Honlitiget , fed duo Vafalhi , quando videlicer

- Dominus de eviGione ‘conveniri poflet , texe. [
eftinc, uma.F. 26:Valt, lib. 2.7.¢. 2, n1g.quod d !

{
|

Rofenthalio ¢. 12, congl. 33 in marg. 1, 4’ ad eum_

cafum extenditury quando de'eviGione Domi-

‘nus quidem non tenetur, fed camen de feudo

10vo eft controverfiay ¢4 quod verifimile fic

Dominum contra faGum fuum feu invefticu-

ram novam non effeventurum. Sicfi unus li-

tigantium ficVafallus ex re alia,quam de qualis

tigium viget , alter verd non nifi quod dicatfe

35 ex re controversi effe vafallum , Pares Curiz

fententiam pronunciabunt’; & dehoc cafu in-

telligendus texcus , in ¢. un. 2. F.18. in pr. & inc.

uz. 2. F.34. fecundum Vultejum /b, z. F. ¢. 2, .

79. Alids de quocung; negocio feudali lis fue-

vit nata:inter-Dominum & Vafallum , five de

inveftitura yfive recognitione ; five retentione;,

five reputatione., five amiffione, five de finibus

five de proprietate, five depofleflione five de

qualitate feudi Rittersh. lib. 2. part. fend, ¢. 9.qu.6,

g Pares Curize cognofcent ¢.'un. 2. F. 39.¢.4n. 6§z,

yenfpraterea. 2 F, g5, Brquidem omnes judica-

bunc, Schrad de feud. part. 1088, 7. 9, 22. & 1eqq.

quia. dicta-capitula generaliter &' indéfinite

loquuntur; at indefinita locutio univerfali s

SRE quipollet. L. ff de legar. preft. nifi diffentience

Domino & Vafallo certiquidam fieriric eledi. :

e primé & Domine poft 4 Vafalionumero pares. [ °

L. Un. verf. fiverd diffentiant. 2, F 16, ibig, Schencks

Bare,aded ut ne quidern ulld confisetudine i '

troduci poffit, uc Eledio Parium fir penes foliF

Dominum , prout in-Cameri’ conclufum effe J

vekert dndy Gailidity o, Otfi34..Sed quid fi Do- ]

M e minus '
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wminus aut vafallus eligere nokit 2 Quidivem fi
pa&is inveftiture fic infitum , Dominum . vel ,
‘ Vafallum folum: eleGionem inftituere pofle 2 \
l Priori_cafuunius elecio fufficit , quiafaculras
] . ducbus regulariter concefla ,- propter; contu-
\ maciam unius ad alrerum folum devolvitur 5
R 1. Silegatario. 22. § 4 duobus 1. ff. de fideicommifs. Iz~
bert. nec malitiis indulgendum /, in fundo 38. ff.
de Rei Vendic. Sonsbec, de feud. part. 14. n.32,Vult.
lib.2 F.¢y2.8.27,Gothoft. Anton difp feud.14.th 3.1.84
addensad contumaciam iftam introducendany
{ufficere unicam requifitionem Rofenthal de feud.
c.12.concl.8. n.8. Pofteriori cafu licitit erit padi,
cumunicuid; conceflum fit his, quae pro fein-
rroduda funt, renunciare s L fi judex 41 ff. de
minor,pluribus hoc firmat Schrad. de feud, feit. 7.
5. 138.Porro notandum regulariter eum Vafalli
in judicem eligi non polle . gui Dominojura-
mentum fidelitatis non preftitit ,c. #n. 2, F.46.
ibid, Schenck Baron. 6. ¢.un. § aver[. infuper. ih
1 fib fidelitatss. 2. F.s55. Hinc gravis illa Feudi-
ftarum contgoverfia fuborta, An Pares Curie.
ele&i ad judicandum jurare debeant derede
judicando prout incaeteris judicibus jure civily
obfervatur , L rem non novam 1. G, de judic. quod
meritd negamus , per ¢,un. 2.F. 5 G 74 cotns 2.F.
36.in f. ibig, Schenck Bavo n, 7. Vult-lib, 2. F.c.2 n.
29, Borcholt defeud. ¢, 10, n 37. Hutin. tv., feud. 1. ult,
#- 408. nifi confuetudo loci fit in concrarium
Rittersh. lib. 2. partit, feud, ¢. 9.qu. 9., Quid verd
£ : juris fi Pares Curie electi judicare noline 2 co-
gendos cos arbitramur tum perDominum tung,
f per Ordinarium aut Superiorem loci 4, fi_quis
Magifiratus. g. ff. de muner. & Honor L. pretar. 13.§
qui autems. 2. [f. de Vacat, & excufar, muner.c. jrre
Fagabil, 13- X deoffic. judi Ord. Jacob, des, Georg.
; 2 da 3 Canfue
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dnful invefbit, Verb. & dicki Vafulls. n. 14 Rittersh,
lib, 2. pare.feud. ¢, 9. qu.v7. Goedd. difp. fend 11.¢h.
8.1. F, Sané quod literapracedente de¢ non de.
clinanda"Domini jurisdiGione invito eo {di-
xnnusy idem'in Paribus Curize obtinere puta-
mus. (¢) quando uterd; lirigantiim feudun,
controverfiim dicat cfg: antiquum & ad fe per-
tinere, neq; conftatutrumd; effe Vafallumex
ve controversi vel ectiam aliundec. un, 2. F. i,
ver( illud tamen. ibig, Schenck Baro . 2. Vulr. lib. 2.
F.¢.2.7.17. (d) quando Dominus Vafallis, vel

Pares Curize Domind juftitiam adminifirarerce

eufant, Cammergeridyes Dronung lib. 2, tit. 1.6

- ¢8foll anch. verfi Cs werden Sixtin. de Regal. lib,

1o ¢.8. n. 73. quando Dominus & Pares Curiz

- tanquam fufpe&i reijciuntur ¢, cum inter, f. ext.

deexcepr. fi'ica ferac confiretudo > prout Sena-
rumMediolanenfem de omnibus caufis feudor
judicare ‘refere Curtius jun,'de feud. part. 7, ». gy
quando quisagendo non inniticuy jure aliquo
féudali,Mynﬁng;teht:1.7‘015],'»9‘9. fi ‘gggmiant Do-

minus &Pares Cuti% ut coram Ordinario quze-

‘cund; lis féudglié"agatﬁr; guoﬂ'étiam tacité ab-

fentes facere pofliunt Obbrecht.lib. 5, F.c. 101,117,

6 vafallus fe vafallui effe nieget Valr. 1ib. 2. F ¢ 5.

' 1z, fivafalli di‘vc‘rfos'fprofe'rantinveﬁitores c.

un. 2. F.24. verf. Si auten CoUns § fijudex. 2. vey[. fi
sresvel plures. 2. F. 27. Siuterq; feudum fibi no-
ve & Domino traditum aflerat Rofenthal de feud.

€. 12, concl. 34. 1D, Si vafallus c.un.2 F, 23 8 Do-

minus cum extraneo litiget, vel Dominus.cons
Veniatur altione perfonali ex ftipufatu de feudo
Promiflo fed nondum tradito. Mozz. de watural.
feud. n.133.verf tertio limita. Si Dominug Pares,
Curia nullos habeat. ¢. u. 2.5 15, verf. fitamens
G Parcs Curie teftey o e debent, ¢.wn verfeeftes.
PR -~ 2Fe8Ge
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;i 1.7.2¢. vel i omnes Vafalli cum Domino [ites
! : exerceant, quiatuncjudicis & alorir partes in
uni eddemgq; perlona concurrerent contral,zo.
ffs de jurisd. (€) ¢ un.verfC e contras 2. ¥. 15.¢. un, in
proverf- fiautem. 2.F, 34. nec requiritur an Do~
minus confentiat ne¢ ne, cum textus ifti indi-
B ftin&e¢ loquantur , nec Pomini confenfum re-
quirant. Sixtin, de Regalilib.v.c.ults n. 60, Valte
Ithy 2. F. ¢, 2. 8, 2. Sonsbec, defeud. part.14. 1. 1.
: 111 :
Litigantes perfonz fant Afror & Reus(4). fendali
qualitate praditi (6) five Feminz (¢) five Mafculi, Fi-
1ij fam. (d)Emancipati; dummodolegibus exprefs¢ non
reperiancur prohibiti. (¢) . :
() L. inter. 62.ff dejudic. vide fuprathef v, (b) qua~-
les funt Dominus Feudi & fub uno codemqy
Domino confticuti Vafalli, Schrad. de F.part. 10,
feit. 17, m. 1. (c) quia indubitati juris eft ,in di-
fpofitione legum , mafculinum genus compre=
hendere etiam femininum [ 1. f. de V. 5! ibigy
Guthofr. & reliqgui Dd. (d) quiapater ufum fru-:
&um feudi filiofam, concefli fibinon adquirit,
cum inter bona caftrenfia referatur, quoruni,.
refpeQufiliusfam, femper legitimam perfonam:
ftandi in judicio nancifcitur. . miles, 4. § altio~
nem. 1. ff. decaftvenfi pecul.. (¢) arg. 1. v2. ff. dejudic.
- L x. § 1 ff. deteft. in quorum niumero eft minor-
15. annisabsq; curatore L. in rebus. 2. C. qui legit,
perfon. frand; injudic. illuftris absq; ‘procuratore
L quicung; 25, cum Auth. feq.C. deprocurat.Fomman.
difp. feud, ult. th. 18, L. E. & F.
' : Ve
Haé&enusde Perfonis Principalibus ; Nunc desmi-
nus Principalibus,(4) ad quosrefero Affeffores,(5) Au-
ditorem , (¢)Sapientem, ()T ertium intervenicntem, (6)
Procuratores , Advocatos () & fimiles (g)

Ar 3  (@)vide
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do videli

Sat de perfonis;

Liunus17.8 5.1 de rvec
& C.de procur.
uti funt Scriba judi
coram judicibus co

() vide fiprd thef. v. liz. €. (b) quifunt Jurisprue
entes, confilijs fuis judices feudales adjuyan-
tesarg, L.1.& 7. C.de Affef]. domeft. & Cancell. cy-
jac. ibidemin parar. Unde Confiliarij dicti Me-

Jer. in Colleg. Argentor, difp. 1. tit. 22. th. 1, Necre-

fert an qualitatem feudalem habeant necne,
: quia quilibet poteft Affefloris officio fungi ni-

fi prohibeatur. L 2. ff. de Affeffor. Schoner. difp.feud,

Lih. 2. dz#. 2.'th. 3. I, E. An autem a judicibus in-

vitis aflumendi ? queftionis eft; Negamus,

5 nifiijs indigeant, forte quia funt juris ignari ¢,

s Latutum.nr. §. affefforem. de Refevipt. in 6,Schvad.de
F.part.10.feit.13.1. 46,8 49. Salarium aurem reci-

piunt & partibus litigantibus. d. §. affefforem.

‘ ‘ Hilliger. enucl.Donell. lib. 18. ¢. 2 lit. A4, (c) cuide
meritis caufz;puta articulus audiendus & exa-

minardus commictitur, c. fuper quaftionem, 27.

S.verum. X.deoffic. & potestjudidelegat. (&) c.un.z.

F.z25. ibs tale Sapientum. Certum enim eft,pof~

fe judicem feudalem ut & alium quemvis cau-

fam ad fuam cognitonem pertinentem, deci-

dendam ad confilium Sapientis mittere, Schrad.

de feud. pﬂj.to.n.m.( e)Germanis Obman quan-

et judices feudales numero xquali

inter e difcrepantes Tertium affumunt I, jrem

ept. qui arbitr. recep. (£) 1. ff.

&t Code

V.
Tranfitu

proceflum , qui tym controy
B¢, wmejusdem decifione 3

Advocar. diverf. jud.(g)

cij,qui omnia gefta & aéta
nfceibit c.quoniam 11.X.de pro-
bar. Nunciusl.3.§ fi executor. ff. dencgoc. geft, E-
xaminacor teftium s Schrad, de feud part. 10, fi3,
6. n. 65, & feqq, 4t

m itag; faciamus ad ipfum
erfiz feudalis'difcepratio.
bfolvitur; Casfe difcep-

: S 141
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”

tatio confiftit pirtim in modo & ordine procedends;

partim intentionis probatione : Ordo & modus exer-

cendi judici) feudalisex parte cum jure communi ()
coincidit, (6)ex parte ab codem recedit. (¢)

¢ (ayamcivili quamCanonico arg.c.un.verf fre-

auus. 1,F.1. nec proceffus aliunde melilis cognoe

fci poteft, quam ex jure Canonico Herdefian.in

cpnofjur.canon. p.8s. verf fuper eit. (b)ubi jus fea-

dale nihil immtavic, Sonsb.de feud.pare. 14:n.35.

{¢) Nam Ljure civilirecepta eft una citatio pro

tribus L. 72. ff. dejudic. atjus feudale talemcita-

tionem non admittit , ita ut prima fecundam,

fecunda tertiam non excipiat, nifi vel feprem

vel 10, dierum fpacium intra quamlibet inter-

ceflerit.c.un 2.F.22.c.un.2.F.24.Rittersh.lib 2.parts

feud. c. 9.qu.33. aliigy Dd. ab eo relar. Nifidicatfe

niolle yenire,tunc enim una citatio fufficiet per

¢a quez pulcre tradit Jaiob, de 5.Georg. in fuk in~

vest.verb. Et dicki Vafall.n.27. Et haec citatio tantiz

operatur ut fiemaneatReus, A&or poffit in pof-

feflioné mitti ¢dq; ‘retinere, nifi intra an ni ve-

nerit Reusd.c.22.ibig, Sckenck Baro naz.11. Ex jure

communiReconventio di¢Gegenflag nota l.oum

Papinianus.14.C.defentent.& interloc. omn.jud; Sed

hanc jus Feudiftici inDomino & Paribus Curi-

2 judicibus feudalibus non attendit,nifi ob ne-

gocium pariter feudale inftituatur , quiajuris-

di&io horum judicum eft limitata tantum ad

caufas feudales; atlimitata caufa, limitatum.,

producit effe&um, Obbrecht.l.4.Fs.10.n.193. Niell.

difp.feu: o.th.s.l 4. 111. jus civile neminem ad

litigandum admittit, nifi praeftet juramentum_.

calumniz tt. C. de juram. "propt. calym. Sed

jus feudale non requirit juramenti Calumnia

five novum fiye anciquit , Aye vafallus cum Do+

miino vel contea Dominus cym Vafallo lices

] exérceat
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1.B. Difs. quoad prius Hotom. in allegat. cap, imd

exerceat. ¢.un, §1.2.5.53. vididijp.c«;ll. noft.6.th,2. |

etiamfi una pars fponte juramentum calumniar

~{ubire velit, tamen non eft uc dicamus etiam al~

teram partem cogendam efle. Facob. de S.Georg.

verb, & dicti Vafall. n.15. Nil etiamrefert an Va«
fallus fidclicatem Domino. cum quo litigat jue
raverit nec ne , cum ubiq; eadem ratio fit pree-
fens. Vult.l.2.F.c.3.n.6. Convafalli tamenid obi-
ve coguntur.Fohan Harpr.ad St.Inft.de poen.temer.
litigen. g8+ Setfer. tr.de{;mm. I8b. 3.c.4.m.42.

Intentionis probatio etvel propriavel impropria
(») propria rurfus vera (4) vel prafumea, (¢)

@) c.um. S 1, LF. 2,0.un,§ cum autem 2. 1.F ¢, (b)quae
ta reftibns qua inftrumentis perficicur.se.ff.& C.
de teft. & fid.inftyam. Teftes autem adhibendi de+
bent cflc Pares Curiax, fide feudinovi invefti-
tura fit controverfia c. un. inpr.ver(. tefles, F.26,
vide difp. Colleg.nost, 4.th.10.1. E.mares non faemie
ax, c.un.inf.2 F. 32.1big, Cufac, quod quidamli-

‘mitant in foeeminis illuftribus Marh. de Afflict. in

d. c.Johan Schneid de feud. part. 9.¢, 2.5.20, Ac fuf-
ficient duo c.un. §.fi quis per fe 1.F. 16, nifi proban-
da veniat ingratitudo Vafalli erga Dominum ;
tunc cnim quings teftes fummee arg; integrae
opinionis pracisérequiruntur, c.un, 2. F. 57.
Gail. lib.2.0bf 157, n.2, An autem minor numerus
fufficiar, quando Vafallus propeer deliGumin,
extraneum commiffum , dequo Collegii noitri
difp. 7.th.7. a&um, feudo deveftiendus venit »
elegantis eft quaftionis. Negativam finé tuta-
bimur propter rationis:indentitatem, quam.
Rittersh. in part. feud. 1. 2.6.30. qu. 6. in grayitate
l“d_lﬂl confiftere autumat. Quid verd juris &
quing; teftes probarx ‘opinionis produci ne-

bex queant
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‘gueant, anne fidem numerus fapplebirs Negar
Schrader. de fead. part. 9. fedl.13. n.14. & feqq. Cix-
¢ainfirumenta hoc fpeciale occurrit, €a au&to-
vitate deftituiy finon adjun&am habeant duo-
yum vel trium Patium Curis,non etiam extra~
‘fieorum fubfcriptionem ¢. un. §, stem [ciendum 2.
¥. 18. vide Collegij difp. 4. th.15. (c) Hinc feuduin
i dubio potius antiquum quam novum , ¢.un.
verf. fi vero 2.F.1r. c.un.in pr.2.F.26, vide Colleg.difp.
1. th. 21. potius ex pa&o & providentid quim=
hereditarium, 4. difp. 1. th, 27. potius malculi-
num quidm femininum , quia regularicer muli~
~er feudi eft incapax; potius resallodialis quim
feudalis praefumitur ¢.4n.§ 1. 2. F.6.¢.un. 2.F 4.
quiaunaquzq; rés tamdiu libera cenfétur S do-~
niec ferya probetur. 1. altins, 8, C. de Servir. &
agqu.’ De alijs prefumtionibus alij laté, '
VIR - T
Imgr'pgria probatio,fic dicta;quod patiusdefenfio
quam probatio fit, in defeltum aliarum probationumu,
ut plurimum permifla;(#) Etq; veljuracoria, (4) vel ar-
mata_h(c) 7 ) ot 3 o2l e A
(a) nonh enimhic ftatim Reus:A&ore nonpro-
bante abfolvitur fecundum&: guéaccufare’4. C,
deedends 6un.§ 2. 2F..58.¢. um. 2. F=26.§ inter filis
am.«(b) cum utrings probatibne deficience jus
xta jusjurandum alterutrius parcis controvere
fla deciditur, ‘competitds tampofsidenti ¢; une
BE. 10 €U 0 pr. §.0.3:3, 5 4. UF.poitinLF.23. i-
b5 gy Schenck, . un'§ fivero 1. & §fequ. 2.2, Cume
Foinitdin. 2.F.33.¢: tin, 2, F. 26. in pr, & S1:6.0n.5f
gontentio. 5. 2eFast.c.un.§fiinftrumentum:2.F .58,
Hucrefer & ¢, un. 2,F. 2.6 2. verf item fivafallus.
.- 2.F 25.verfalioqui quia neganshabetur pro
polleflore Francife. Hotom.in di verf; item fivd
ST . Bb Jallus.
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fullus quina petentic, un.2 Foab ip pr.cun.2F 26,
S 1.inpr. c.unS.fi contentio tn pr.%F si.c un. LF:28.
pro quo videlicer milicayerit praefumtio ¢, us.
ver[-Sacramentum &'§ 2.2.F.33.6.un.1.F.11.8a ceflan-
_te judex pro arbitrio fua, aupchundu&n‘com.a
munem juris, feudalis regulam pofleflori offe~
ret juramentum aut eundem absg; juramento
ablolvet d. c.an. 2. F. 33. Praftatur autem jura-
mentum hocce vel alitigantibusfolisvel cym
duodecimi manu feu 12’ Sacramentalibus &
Conjuraroribus. A Solis, fi vel Domino lis fir
cum Vafallo Guaftaldo, cuires dominicoe ads
miniftrandae datze func ¢. 4 1. F.io0, ibid; Schengk,
Barg mizocum, § fivere. 1.1.F g ibig; Cujac. yel vae
allo qui- Domino fciente tec consradicente
perannum feudum poflediv,. ¢ 4n. § fi quisr.verf,
hec autem. 1.5.26, Cum Sacramentalibus,in coe=
teris cafibus. ‘Sacramentales autem fi cum Do~
mino deponunt, poflunt effevel foli vafalli, vel
foli parentes feu 'cp%ﬂé&i,yt( partimVafalli,pars

- 2imyparéees,partim extranesfi ¢ vafallo velfofi '

“vafalli vel fexparentes ut fint requiritur ;' coe= ©
zeri enim poflunt efle excranei. o. un. verf. Sacra>
mentum 2 F.23 PorroitaterPrincipalium 8 Con-
juratorum Sacramenttum hoc intereft; quod illi
de'reivericatej bi de fud credulitatedeponante,
sun.2.¥.33. ibigy Sohenck; ¢« accipimus 16, in f, extr,
depurgatione canomica. - De credulitare indems
deponunt heredes Domini & Vafalliy ¢ 33%
bib: 2.¥. cun.tFizg. o. un. 2.¥.58; cuminiguums.
fitjurare” quempiam deberede alienofadto, f
¥ideamus 4, in pr. ff. dein lit.juro L. § 2. ff dealh
m(,.'fmot.Ritrm'. lib.2. pare feud  c.r0. qu. 22" Hot
fane: commune et juramento huic feudiftico
cum civili,quod femper fit prefiandum cum

defercuri judice , valeat autem eeferri cumd

iy 4 parte
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i e - aqute controverfiatit.z libi Fo&» Hotom.in difp.feud,

pattedic.una.F. 3. Propeeraneeps tatmen perjue
- o periculum non immerito a tali confuesnding
hodie feceffio fa&a & ad jus civile redicum eft,
prouc teftatur Vult. lib. 2, F,¢. 3. n. 10, Zaf. pare.
11.11 36 Rittersh.lib,2.E.c. 10, qu.iy, ((g) quae duclio .. .

& monomachii five fingulari_certamine expe-
di¢batur. ‘De hujus mareri preter alios pulcré
“fcripfic Rittersh, I's; part. Feud ¢, 1o 4 qu.z;?.iag;k < By
gu.38.1tem Dn.Ernest.Cothm. con 2.71.40.Bmultis feqe 63

volis, Verdm & hacce probationisfpecies qum
alijs ipfiadfinibus , quas recenfent Gujac. ad § fin;

¢ 44 videlicer probatione per.flammam,, pex
crucem, per ferrum candens, per aquam fex~
ventem vel congelidam ,. per fortes , per cors ..
pus & {anguinem Domini five Hoftiam , juflis
de caufis a foro noftro receflic , cum fint furio~
fa_probationum genera & Deum tentantia,
& Mennam, 7.c.confuluifti2006. Manomachiani2a,
“6anf- 2 .qu.s. Rittersh. d.c.10. qua 38, . I Smi
~' : v oV ke o
Hzcde canfarum feudalium difceptatione, quany
excipit earandem decifio , quijudex lirem fua fenten-
tia & pronunciatione  (») ‘definit, vel abfolvendo vel
-¢ondemnando, (§) AR »
(3)hanc, accommodabit primg ad inyefticura
tenorem, ¢ un2.F.ig,arg. Liemper 34. f.deR, 3. co
> deficiente gd_cfonfuctudin:miviljiu;flbgi autCu-
riz Dominiarg.L. in tofo.fe.ff. d: t. Si & haec de-
fucritad jus commune feudale c.un. 1. F. 7. verf;
frenuus. Ceflante & hottpotior erit pars juris
X civilis d. verf. fréhuyus. Qxﬂ%hﬁ‘b autem defici~
entibus procedenduntdd fimilia & ex =quira-
te ipsa judicandum; Unde frequens apud Feu.
- Aifias argumentatio a jure Emphyteufeos &
RTTE LS R Bb a2 - Ufus-
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Ulushi@as adfeudum, & Liberro ad Vafale
tam, &c. vult. iib, 2. F. ¢. 3. n. 12. & feqq. Hunm.
tr. feud. ¢.3. qu. 6’.*[':.39.1{!;2!. 1.ff. de rejudic.

Sententia hac,nifi per appellationem intradecen-
dium () regulariter (6) interponendam, aliave jurisre-
media,utpote Revifionem Actorum, Querclam nulli-
tatis , Reftitutionem in integrum , Supplicationem &
jure Saxonico Lieuterationem,(¢) fucrit fufpen(a, cxe—
cutioniimandabitur, (4)

(2) quiaaliud tempusi jure feudali non prae-
finitumy communi igicur Randum c. an, 2.F 1.
verf. fErenuns. Harp. tr. deprocefs, decad. 19 toncl. 1.
. 3 (b) nam in controverfijs de feudis majori-
bus conceduntur fex feptimanae,intra quas po-
teftire’ ad Imperatorem cum ijs qui fententiam
dixerunt; ab eoq, novam litis fuz decifionem.
ex[pe&are ¢ un, § fancimus. 1. F. 22, ibig, Schenck,
Baro,Hotom ¢ Cujis.c. primover[. Senior vero &
miles. /ib. 5. F. (c) quia cum jure communi &
Saxonico competant, necjure feudalireperi-
antur prohibita , quare ftare prohibeantur.arg.

i, do.27. C. deteftam. L. 32, C.de appell Vult. lib. 2.F.
¢. 3.1. 28. (d) velab ipfe Judice Feudali, g (uffi- -
ciens fit,vel ab Ordinario loci , ubireuscon-
demnatus. domicilium habet , vel ubires,de

~ gua ¢controverfia fuit , fita ¢f. Vult.d.c,
T " maad, Rofenthal. c. 32, concl, 76,

" AU B ?
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excipit earandem decifio, quij |
tia & pronunciatione () dgﬁﬂ 2
-¢ondemnando. (&) © U
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pattedic.un2.F.33.Proptera |
ri] periculum non immerito *
hodie feceffio fa&a & ad jus
prouc teftatur Vult. lib, 2, F| 1s
1111 36, RittershJsby2Foc. 10, g4
& nionomachia five fingulaf |
dicbatur. ‘D hujus maceria|
« feripfic Rirtersh, s, part. Feul
gu3s:Item Dn.Eenest.Cothm cof
volis, Verim & hxecce prob 1

_ alijsipfiadfinibus , quasrecq 1,
aute controverfia it s libinFodd +

¢ 4. videlicec probatione ||
crucem, per ferrum canden |
ventem vel congelidam . py |

pus & fanguinem Dominifi

de caufis a foro noftroreceff +
fa_probationum genera & |

6 Mennams 7 .c.confuluifbiozond ™+
“6auf- 2.qu.5. Rivtersh. d.¢.10.4

% o 0 Mo kel Lib
Hzcde caufarum feudalium +
quaj -

150

130

100

80

(3) hanc, accommodabit prif |
tenorem, c.un2.Fug arg. Lfem)
deficiente ad confuetudinem +*
riz Dominiarg.l intofo.s0.f.| *
fueritad jus commune feudq s
frenuus. Ceflante & hottpog |
civilis d. verf. firétyus, Ostinil
entibus procedendumdd fim |

te ipsi judicandum; Unde fre | -

difias argumentatio a jure
! 7 oy a2
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