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1 O omnis qua fit Ripulanti,
-~ antprinci ipalemlocum obr inet, Bt quaquis
» nomine proprid obligatur tant {couua: Vie
- cesfubit, ut quaqmsai enonoming aditrin-
“gitur s’ quz Pm&)ufs o nuncupatur, Pluri-
“mumnamq; ab eo quem pro pria.in caufa
cbligamu 5, aliosaccipimus qui eadem obli gmnr tene-
antur : dim cura z'f:s, uqvv)dm obligationem deduxi-
mus, tativs nobis debeatar, /. 1, 4, /ed ant proprio. [f. de
G.¢ A.
I

Se¢d quia TEtymologiz ratio, fecundim Philofophum,
opiimmum elt intelligendi principioas, invocibusderiva-
1is; amds actiterininvei tiganda nominum etymologia
uuuim_m}bzmmnn,prm...muzwfomxatcx/ B
de offic quaftolit. $.7. (1. de pait L. in pr. 7. de furt. cum fim,
Iccuw & nos, horum ductu concitatl, fidejufsionis ver-
bum, non natwm, h. ¢ Gmplex, fed ab origine duplicijun-
Cram tatuimus, 2 fide & jufsione: cum ﬁde}ube'cn hilfie
aliud, quam fide (wdjubere, L credivor. 60.0 1. 7. mand  uii
poit Eocr decif: 221 n. 10.ver[! [ed videtur, prox.xctradxt

Anton, Hering, ¢7. defJewﬂ’ cap.2on . & feqq.
Il

Quemadmedam autem jaltis anchoris (abilitur na.
vis 5 fic definitionibus cogitur mens noitra, intranquil-
lum fcientiz portum adverfus opinionum fluctus. Et
JicCt magno nos exponamus pcrmlo, fubumcfcemcs.xllc

a2 slla
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ulla definitio nobis fit perfpedta, nedum perfeltas praci-
pucin turbide loris nofr Oceano, ubiomais definitio
Auctnare, adeoq periculofa dicitat, /. omns definitio z02.f.
de R. 5. facit I, mora 32.pr. ] de Ufur. adnitemurtamen ins
palzitra noftra, & definitioncm qualemcumd; adgredics
mut.

FY.

Dicimusigitar fidejulsionem effe Ripulationem, qua
quis pro debitore principali fidem fuam, citranovauo-
nem interponendo, ad debiti folutionem, in fubfidivmu,
obligatur, Hering b7, a’fﬁd’ejul’/'(c. 208 £

Hic definitione fidejuflor a conflituente & man-
dante, qui padtd, vel fold confenfa, item ansvante, qui
¢x nova obligatione, principali liberatd, obligantar, lu.
culenter diftinguirur.

VI

Propri¢ ergd fidejuflor accipitur proco, qui fidems
{uam, tipulationum folemnibus adhibitis,pro rco princi-
pali obftringit, L 5. 8 fatés acceptio ff. de V. 0.1 Grace ff.
de fidejufl. ). blanditar (. eod, Gadd. de contrah. & commit.
fEip. cap.s.concl. 5. 18, quiCiceroniad Attic. lib. 12, & 16,
fponfor, & adpromifloralias dicitur d./. 5. S [atracceptio
#f-de 7. 0. olim pras, quafi prafcns, atq; adeo autor cre-
dendi, Cujac. par. C, bic.

VIL
Etiam{i verd omnibus perfonis, quibus jus et tipu-
landi,jus fidcjubendi denegari hand debear, 4z0 in (am.C.
bic in pr. tam patubus,quam filijsfam. l.3.1./7 dubitet. § fi-
lisfam.ff.b.t. minlis tamen idonea ad fidejubendum ®fi-
matur mulier; qua quamvisalias contrahendo {ud ne-

mine fat firmé ebligationis nexu contiringatur, /. 2. 4. 10,
2 G 13

http://purl.uni-rostock.de
DFG

/rosdok/ppn73089617X/phys 0006




& 13..ad SC.Vellej- . 5. 6. 25. (. eod. attamen pro als
intercedens | proprer fexus imbecillitatem , & rei familia-
tis pericolum, autoritate SCri Vellejani plane ill=fa fer-
vawe, st ff. & (. ar S Pellej. 1. ; [f. de fidejujf.

VIiL

Sed an faemina huic beneficio SCii Vellejani renun-

cians, poftca ctiam invitaab eo excludatur, anxié hic
queritur? quod putamus, Quamvis autem hocnonnul-
li ad renunciationem judicialem reftringere fatagant: nos
tamen de extrajudicialirenunciatioacidem tentari pofle
ad(traimus, /. quamvi 8. 0 [i mulier 10, & maximé [, fin. §
pen.ibig gl. & Dd.communias I, Pauls 31. 1. ad SC. Vellej,
l.2.C. eod. Treutl, pare, 2. disp. 28.th. 2.1it. b.

IX

Ad hocaatem ut renonciatio hec firmé ftare pofsit
tald neceflario requiritur uc mulier de {ibi competentibe-
neficio exprefsim & fpecialiter fit certiorata , valgs Dd. in
Lfin. ¢ pen, [, ad SC. Pell. Menoch. 3. prefampt. 82, n.7,
Licet verdMtetur inftramento in quo Notarius adferit,
mulierem in {pecie de beneficio admonitam, eidem re-
nuaciafle . atq; ita praviailld renunciatione fidejufsifle,
L. 30.1f.de 77.0. nobilis tamen cauvtelact, adverfus inpe-
ritos notarios, qui hujufmodi renunciationes, plarimum
€x imperitia, propriaq; penu magis, quam ex peritia, pat-
tiumgs confenfu intrumentis adfaunt, ut, ajudiceimplo-
ratd, examinentar, de intelleéta renunciationum > in pri-
vilegijs & beneficijs : Et cafuquéd Notario aqua hzlerit,
inftramentum nullias haud dubié erit roboris |, G ailk 2,

obf 77+
X

Similiter fidejufforesidonei non funt milites, ne que-
{it6 negotiorum Forenfiym colore  (tudio militiz avo-
a3 centur,

®
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ceatar, neqs dam militandam et exaltionibus divexen-
tur; neve cinguli militaris prefomptione creditoribus
graves exitant, quodjudiciorum vigor non permittics,
lomilites 31.C. de locat, 77 cond. |. 8. 1. [f. de b5 qui (atsd,
cog. vid. Palent. Franc. tr. de fidejuff. cap. 2. . 215. & [eqq,
Cudd. de contrab, & commirs. flipul. cap.7. concl.i7.

X1.

Arcentur quogs a fidejufsione fervi, i extra peculij
limitesinfcio domino intervenire prafumant, /. fervas in-
fciodom.ig. cum leg, (eq. 7. de fideju/f. Sunt & 2hijnonny L
qui quamyvisfpecialiter non prohibeantur, pro !
tamen conditiones minusidonei a cbendomcen
fentur, & iccircolicit¢ repudiantur: crediiore autcm vo-

lente, ab obligationis vinculo immunes non {unt.. Ho-
rum de aumero funt minares , curatorem non habentes,
l3.C.dereflirat. min chm reftitationss periculum adiidnQ
fubtimefcendum Gt, L Titiws 7.0 9. ff. de minor. DI} Pro
patris incarcerati iberatione, naturali pictate adduti, fi-
dejulsionis vinculis (e implicallent, @Aurh. 7 caprivi (' de
Epifeop. & cler. Eundemqsin ordinem referendifuntcle.
rict, Nov.123.de Sand?, Epifcop. c. te quidem 11, 4.1, copervznit
c.conflitutus extr de fidejul]. Foan, Gadd, de contrahs ffip. ds
€0 7. concl 18, n. 306,
X .

Omni, porro , omnind obligationi, honelte tamens
& pofsibili, fidejuffor reck¢ adhibetue 5 quocume; ctiam
illa modo, five re, verbis, literis, aut confenfu, contralta
fir: five item naturalis autcivilis fic: {ive, deniq; exgons
tralta, velquaficontractu ; delicto, vel quati delicio, ds-
fcendat, L Gracé 8: P 1.2. & 6.1, flipulatuso. § 1y.coml. [¢q.
G de fidejuf]. 5 in omnibrs lnfl, eod, ' ‘ 3

' : (g
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X111,

Nec diftinguicur, ¢x delicto civiliter num agatur, ap
vero criminaliter.  Sienim civiliter agatur, non f{olim
yadicio il & jadicatum folvi, fed ipliusquogs pacna
folvenda causa, fidejulfor & dari & adfumi potelt, /. 74
7e070. 4 fm. [} . t. (inverd crimiualiter, diltinguendum,
putamus, inter delictum levinfculum , pro que pecunia-
F1a peena inpenenda venit: & grave {celus, quod rens
ad poenam corparalem tenetur; ur anteriore cafy fidejuf-
lorem otf:rens carceri emancipandus non it ; poiteriori
vero fidejafforibus commiti hand debear, neqs acarcere
& cuitodia relaxandus (i, nifi pro ¢jus dignitare, amphi~
{imis faculeatibus, velalid magnaex causa, fidejullores
admittendosjudex difcrerus eitimaverit, / 1. 2. & 4, f. de
cuftod, & exhib. reor.

X1V,

Altquod fi reus, fidejulforibas commiflus aufagiat,
ita ut cam judicio fifterc vires fidejufloram excedat » poe-
nanc corporis quaiple principalis mactandus fuit, an pe-
Cuniaria pleCtendifunt 2 Hoc cafi cerea pecuniz (umma
ponz locoipfis nominari folet, Weldhe fie fu crfegen fid)
verpflisens Do fie den Beklageen nidyt fiello. Quod ficerta pe-
¢unl@ quantiias

refla noa fueric , arbitrid judicis de-

exXpi

clarandaerit: modo find doloream non cxhbibeant da fie
jbut niche Davon achotFen/ ober verboraen halten/ L 7 ouis rewm
4. [f.de caffed & exbib.reor. Foachim, 4 Lenftiad l. adwonena

dideFurejur. n, 350,
XV.

Negs intereit obligationem principalem fidejulfor
pracedag, atgs ita fature & contrahende obligationi ad-
hibearur, an verd contradtom fequatur.  Cbtutnenins
ad effeCtum obligationis defixo, fidejalsio fomper fc gui-

tur,

B
37 —

Universitéts http://purl.uni-rostock.de
([E 2l /rosdok/ppn73089617X/phys_0009

UFG




tur, licét tempore & verbdrum folemnitate infpectd pra-
l cedere queat, f 2. /n/f b.t.°Dn. Ern. Cothm.refp. 22,1, 13-
| ¢ féqq. Nihilgs, itidem zefert pro ignorante, an fcientes
X interce(sio fiar, £, sr. b s7. . eed.
L XVL
Proeco tamen quilicét cam aliquo contractum cele-
braverit, fed qui nullam obligationis partum enixus it
fidejufor fraitra fidem {uam 1ntcrponit, /. gui contra SC.
L. i debitors 47. (1. d: fideju/].l. s cui bonis 6. ff. de /. O. Fi-
dejafsio enim finé alia obligatione , haud fecis quam ac-
5 celforium (iné principali confiltere potis cit, /. fidejufor
16. ff. b. 2. L cam principalss 178, [f. de R, 1. arg. c. acceffo-
rinde R 1 ins,

XVIL

Confervanda dotis causa maritus fidejufferem con-
ftituere non tenctur, 2.t ne fidejuff. vel mand. dot. dentur.
uti nec pro eareitituenda, conitante adhuc matrimonio ;
nili maritus ad notoriam vergat (nopiam: Hoc enim
cafu uxor non (olum doris cauttonem, fed iplam quog;
dotem licit¢ exigere potett , c.per veffras extr. de don. int,
wir, & uxorem L. conflante 24. ff. folut, matrim. l.29.C.de
jur: dot, G ail. 2.00f 88,

XVIII,

Quod G ultrd maritas pro dotis confervatione fide-
juffores offerac, an ab uxore recipifas fit anceps quazitio
eit. Quamvisautem opinio illorum qui negativam ar-
&¢ tenent, religioseq; defendunt, valgi adplaufum me-
ruifle, commaniqs calculo adprobata videatur; nos ca-
men contrariefententiz mwodelic fubfcribimus, cum Duas
yeno de jar. dot. cap. 4. -

XX

Contrahitur aatem fidejafsio per folemnem ftipula-

tionem
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ionem, h. e. creditdri ftipulanti fidejofior idem quod
alius debet promittit, debitare nihild minds remanente
0013310, L 5. fatss acceptio ff, de 7.0, | blanditus C, defi-
dejafl L 1. S [edant proprioff.de O. & €A, in omnibus ibi s
abligatio cui 4a'§/cim'r ﬁr!qy}%ﬁr, & f /iclejyﬁrex Inf?. de fi-
eju(l.L. 22.ibis prafensinterrogaties qus fidejubeat ff. mand.,
Ethocipfum dejure Romanc certisimum eft, licet hodié
exrecepta Germanie confuetnding paulo aliter fervetur,
fipulationum {clemnibus ula guafi defuetis, Hering. d. tr.
€1 1. 82, cievn [eqq, ' ;

XX.

In Qipulationibus fidejuflorum, generaliter tradic.
Imperator, ur quodcumg; {eriptum fic, quafi actum, vi-
ceatat ctiam actem.  Ideoqgs {i quis fcripferit fe-fidejul-
{i{iz, omaiarite & feJemniter peracta cenfebuntnr, g fin.
L. hicl, (ciendum z0.f. de 7, 0. Uti & alias (olemne et , ut
pro cujusiibet infirumentirobore, & legitima perfectio-

e prefumacur, L cam precibus 18, C, de probat.

XX
Sed hoc effatum de folemnitateintrinfeca . qua ver-
bisinell ; non etiamde-extrinfeca, qua ex verbis colligi
nequit, intelligendam efts Urfi {criptum fit minorems
vendidiffe, non Rarim intelligatur, tutoris autoritate
venditionem corroboratam etle, nifi & id exprefsé (cris
prum reperiatar, bellé monet Dn. Lindemannus difp.c. Exer,

Infi. tit. 21, th, 20.
X X1,

Simplextamen commendatio , veladfirmatio, quod
aliquis folvendo fit, fidejufsionis vinculum noninducit,/
fversi2.8 12/f mandati,arg. . fin. ff. quod cum eo. nifi ma-
gna & evidens cjus arguatar calliditas, . & eleganter 7. 5

B [
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fin.ff. de dol. mal., Statnta tamen Lubecenfia hac in parte’
divortium & Jurc Romano fecére, cuminijs diferte cau
tum reperiatur, uttalis commendatio vim fidejuflcriam
obtineat, #z, demand. conf, lib, ;:

XXIIL
Fidcjufsio pratereain eandem, aut leviorem, nons:
4 verd duriorem caufam,nceeflario concipidebet.  Saris

namgs aburdum foret , utinaccelione, qualiseft fide-
jufsioplis fit,quaminre principali: Atex diverfo, ut mi-
nis fit, obligationis vinculam rité nectitur:  Irags i reus
principalis quing; debear, fidejulforin decem non obli-
gaturs Vel fi principalis- debeat in diem ; vel fub con-
ditione fidejuflor pure obligationem inirec non porelt.
At {i reus decem -promiferit, fidejufor in quings recte
obligatur ;- Vel fiille pure promiferit; fidejaflor in diem, -
vel fub conditione ut debeat ; contrahere poteft, /- Gracé
S illud 7:1, bi qui acceeffionss 34. 1. [tita 42.ﬂd€ﬁa’cjz/f,9j
fidejuffores siInfleod. - ;
f XXIV.. ,

Caterim dubio hic Marte ventilatur, utriim fidejuf-
for in duriorem caufam acceptus, obligationis vinculo
plan¢ eximarursan vero in quantitatem duntaxatcongure
rentem tencarur? Sed licét pro utrdds tam prioti, quam
polteriori fententid , magni nominis |Cti (tipendia.fa-
ciants nos tamen, pofteriori‘adhzrelcentium caftra fe--

quimur. - ;
XXV.-
Quamvisautemdarius, h, e, in majorem fummamw,
quam ipfe principalis debet, obligationis nexu fc con-
firingere fidejuffor nequeat: arctins tamen & efficacius-
femet obligare poteft ; putafub juramento principali ?‘m- ”
, plict=
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pliciter obligato , vel infirumento guarentigiato quod
* executionem paratam habet, #%/ par. hic n, 5. Moller. 2.
Semeftr.15. Guarentigiam enim a firmitate dici, quod
fcilicet 1ali inftrumento pracise ftetur, & guarentiglotre
elle fitmare; poif Baldum in ¢.8, § inter pares n.1.de leg.(or-
radi in ufibus fend. notat.Coler. de proce[l. exequt, part.1,
€ap.3.72.19

XXV
Hinc obltagij pa&tum, (quod inter Germaniz no-
“hiles in nfa fat frequenti fuit,valgo Oi¢ Levfiung/eyfimalys
rung/ oder daf Sinreiten 5 & definitur quod fitconventio
quzdam jurata, velaliter data fide confirmata, de (itten-
do, & noa recedendo ex certo loco, donec conventis
fatisfiat ) de jure licitum putamus, idg; Conflitutionibus
Imperij non Improbari, {ed & in fupremo lmperi) tribu-
nali {epiuiculé adprobatum elle, autor et eAndr. Gail, 2.
8b[ 45,7, 2. :
KXV 1L
Sed Germaniin obftagiumintromifsitamquam An-
.tipodes diem pro note habentes; h.e. uti Tacitus lib. 16.
Annal- pulcré declarat,diem per fomnum, notem officijs
& obleftamentis vitz rranfigentes, & fere: continuo,
ftrenue egregie(s bibentes, obftagij pacta omnibus ramw
invi(a & exofareddidére, ut novifsima lmperij Conlii-
tutione penitls {int abolita , vide Die Policey Ordinung ju
Franckfureh aebeffert/ Annors77. f wicwol auch /ibi : §u viel
mlf;praud)t. Du, Ern Cm‘bmzm. reﬂﬂ.m. #.5e Meller. 3. Semefir,
30.7.7. ubifemetipfum  oculatum hujus abulusteltemy,
producit. Hering. de fidejnff co 17.n.69.70.

XXVIIL : :
In nonnullis verd Provincijs non prorsus quidcnis
R fub-
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fublat funt obftagij pactiones ; fed certis legibus ad tri-

¢x, ne immenfis profufionibus fefe mutad conficiant,

coatrahentes, prout in Bohemie Regno, eiq;incorpo-

rato, utiloquantar, Liufatiz Marchionatu, conftiturum

meminit, Hering. cit,loc. n. 75. & feqq. Eodemd; modd-
in hac illatri Megapoli, novifsime obtagia certis cone

ditionibus determinata, a Celfifsimis nofiris Principibus,

prudenteradmodium denud funt permiffa.

XXIX.

Fidejofforia dein> obligatio ita quoqs necti potelt,
ut pro co quod unus deber, plures fidem {vam obltrine
gant, I fiplares 4. Infl, de deﬁdejuj,‘ liz6. 1,360,300 1, 51,
su pr. [f. eod,

XXX

Et pro fidejuffore fidejufforem accipi pofe nequa--
quam dubium effe, adferir JCras Nobilifsimus Ulpianus;
inl. Grace 8, § fin, . de fideju(f.

XXXI-
Praterea & hicformaobligationem fingere fidejuls”

fori jus fasq; ef*, ut'guanto minus credicor a debitores-

principali exigere queat, prefter; quem fidejuforcms
indemnitatis (vuolgd Sdaden: oder Rickburg ) item {nc-
ccdancum velfublidiarium Interpp. appellitant. (G ail. 2.
obfl 27, n.13.
XXXI1I

FidejufTores ctiam hac forma obftringi poflunt, ue
fidejullores vice mutua confituantur, Nov. g9, ¢ 1. ltem
utvel inguli conjunétim , folidum & partes viriles : vel
disjunétim, folidum aut partes viriles, promictant, /. inzer
055k inpr. 1. de fidejnf].
Fide«
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XXXIIL

Fidejoffor demium pare vel ex die, vel (ub conditio-
fie rectc obligationiaccedit, L s. S 1 #. b7c. Quoddfive-
70 ltipulatione in diem concepta, fidejufor fub condi-
tione acceptus fuerit, jas cjus in pendenti erit ; ut i anté
diem conditio impleta fuerit, non obligetur; Si concur-
rerit dies, vel eriam diem conditio fequuta fuerit; oblige-
sur,4.10. ¢ flipulatione indiem . eod.

XXX1V,

Obligatur autem fidejuffor perequé atqs principalis,
pergs adejufforiam obligationem, faculiates fidejuloris,
Principaliter obligati bonis adgregantur 5 adeods reus
acceflorius,, & verus debitor contiitaitur, /. adver(w 29,
1bi: m duvduer , 1. e potentis areo petit. ff. de recept. /.4./?.
4.t~ Unde nec ipfefolum obligatur, fed & heredem, ad
id, quod tempore fidejulsionis in obligatione erat, fives
fors, {ive nfura fuerit, obligatum relinquit, # 2. /8. des
Jejuff Lg L. 5, [ eod. | 24. (. d. 1, etiam(i mentio here-
dumnullafa&alie, /.15, C.de contrab. flipul. Nifi confue-
todine contrarium it reccptum ;3 prout in héc Ducatu
Megapolitand; Similemd; confuetndinem in Bohemiz
Regno- obtinere, refert Trentl, poz, difp. 25. th. 5. lit. b,
textumq; ipfom jaris municipalis Bohemici adducit, He-
ying. [epé cit. ir. ¢, 20, § 1o, n. 83, i

, XXXV,

Sedad hoe,quod ufurarum nomine,vel quod cx mo:
1a vel culpa debitoris polteaacceilerit, fidejuflor regula-
riternon adlringitur.  Conflitationibus enim cantoms
eft, ¢os, qui pro alijs pecuniam exolvunt , {ortis folum-
modo damnum adgnofcere oportere, /, qA&ro s4.in pr. ff.

B3 docats
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locati I centam Capue §.ibidemd, Doncll. ff. de co quod cere,
locil. 22. ff. de O. & e 4. I. 5 qu('/af!}d; cog. Duar, deeo
quod cert. loc. cap. 4. Nifi propria mora concurrente , ant
nif1 in omnem caufam fe obligarit, 4. £, gqusre ff. locati,
b.o8. 9117 b t.Coraf. 2. mifc. 12, :
XXXVIL
Firmifsimo obligationis hujos fidejufforiz nexvy , &
noxid quandoq; ejusdem foctn penficulatd. haud iemere
Rex fapientifsimus dixic ; Fili mi (i fpofponderis pro
amicotuo, defixiiti apud extraneum, manum ruam, ila-
queatus es verbis oris tni, & captus propujs fermonibus
&c. Ex quo fonte ditum illad Sapientis floxiffe , non-
nuili probabile automant : Sponde, noxa pre(to eit,
Hincetiam, non absre, popularijactatur diveibio ; Diirs
gen/ foll man witrgen.  Nec difsimili ratione morus Fr.
Petrarcha, in luctificos fidejuflorum errores, calamuows
{Xtinxit, lib. 2. de remed. utrimsg, fort. dialog. 14. ubifalse
illos bruto bear privilegio, ab igne pargatorio pot obi-
tum libcros pronunciando, ciym fidejufsio fic de illorums
gencre,qua (uum fupplicium fecum ferant,d. dial.1¢.1n fin,
XX XNLL
Hzcce quogs obligatio antiquitistantz fait effica-
ciz, utcreditorictiam ante ream principalem, fideju{fo-
rem conveaire licuerit, /. 2./ ;. in pr.l. jure nofiro l.23. o
deﬁa’ejaﬂf : 4
XXXVIIL
Verum Imperator Jutinianus, ut, proinnata (v hu-
manitate, prifcam hanc duritiem mitigarer, & maximis
fidejulforam =rumnis, aliquantulim folatij adferree, be-
neficium Ordinis feu Excufsionis ipfis indulfit, quo cre-
ditor prins convenire & excutere reum principalemu,
- quam
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quam fidejullforem, cogitur, €4uth. prefente C. de fidejufl:
Nov. #.¢c.1. Quod beneficium de jure Digeftorum Fifcas
fibi uabcbat pracipuam, L. Mofehsis 47. 5 1. ede jar. fifeis
“Dn. Lindemannus cit, loc. 1h, 10,

X XXA X,

Sed atriim hc ordints exceptio dilatoria fit, vel per-
€mptoria hand concors it Dd. definitio. Attamen prin-
cipalired ptafente, dilatoriam effe, proindeqsanté litem
contcltatam regunlariter opponendam, communiori cal-

A

~

culo commanitany cernimus; Nov. 4. ¢. 1, Sichard. 12 auth.
pmﬁ;ﬁe n, 9.C. d@ﬁdéjﬂﬂ’@a;/. 2; obf.'27. ' 2
458 XL,

Hac autem exceptione non (uccurritur ei, qui, pro
gatoraliter tantm obligato, fidem (uam interpofuit, cim
principalis ejusde jure excuti nequeat, Fasg illufir. contr,
73.7. 14, ldemgsin eo obtinet quibonis cefsit, cefsione
videl, bonorum legitimé facta; Cum non entis nullz ine
qualicates; ars autem & natura nil fraftra operentur, Gail,
d.obfi27.n.10, ‘

XL

Fidejuffor vero . qui fe tamquam principalem obli-
gavit, 25 cinen felbfifdhiidney/ ordinis beneficio num frua-
tur? {epius vexata queitio ¢ltyquz Dd.in diverfasrapait
partes. Etquamvispro utrdds fententia pregnantes ac
fat [peciefz militent rationes; contrarijs tamen norm re-
tardantibus, fentdhere’adfirmative calculom noftrums
adijcimus ; quam Dn. Cethmannus firmifsimis argumen.
tis corroborar, folideqs adverfantia refellit, refp. 22. & 77,

XTI IE

Excluditur quoqs penitis ab hoc beneficio is, qui ne-
gat e fidejuflorem , & mendacij conyincitur  arg. /. fz o=

$8¢8s
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bitet. ubi Dd. ff. . t. Beufl. ad |. admonendin. 302.de Jure-
jurand. Coler. de proce[[. execut, part. 1 c.10. 5. 397. Quod

veram eit, quando impliciter quis negat fe idejulforem
Secus finegaret fub generalitate in litis conteftatione, ne-
gando narrata prout narrantur, Schneid, ad § fi plures L

eod, 1. 9
X LI

Repellitur praterea ab hac exceptione fidejuffor,
principali abfente, Acerbum namg;s foret, creditorema
mittere alio, cum pofsit mox intercefioren: adgredi. Hoe
tamen cafu fidejoflori petenti, tempus (tatvr debet,, intra
quod evocet & adducat reum primum convenicndom s
quod judex prolocorum diftanua, & itineram commo-
ditate aut difficultate ei adfignabit: hac conditionc ut €
temporisfpacio tranfactd , fidejullor credicori refponde-
re tencatr, & (atis,condemnatus,facere, Nov.4. ¢.1. duth,
prefenteibiq, Sichard.n.10. [f. by t.Beuf?. ad d, |, sdmonendi.
n,295, de Jurejur,

XL1V.

Fidejuffor tamen indemnitatis , vulgo Sdbadlofbutg/
licrabfens fit reus principalis , vi & natura titius obliga-
tionis conveniri nequit , nifi prios conventd, & non fol-
vendo repertd, debitore principali, /. decem 1o, ibig, Zaf,
n6.ff.de V. O. G ail. 2. obf.27. n.13.Coler. de procef. exe-
Cut,pole €10 B350 ]

XLV.

Eleganter etiam hicdifceptatur, an fententia, contra
ptincipalem Jata, adverfus fidejuflorem execurioni man-
dari pofsit, fing novo proce(lué Sententiam quidem illam
contra fidejuforem qui de judicato folvendo (Was Btz

theil rd Rece geben wirde) obnoxivs ek, cxequi po(Ec ad-
' : duls
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firnimus 3 .non etizm adverfvs alivm fAdeinfTorem, extra
judzcium acceptum, vid, Myn/ 4. 0[7_[. 90, #bin, 4 limitatios
nem Guid. Pape adducit Eandemag, /mtmziam.zdpz‘aé.zt, o
gtiologiam [abnectit Hering. cit e, 27.p. 5. 1. £ 4

XL VL

Siplures fintunius rei & debiti canfidejufTores ipsd
quidem jur¢ finguli olim foliditatis periculo obitriti
erans, atiloguiturl. 2, (., quo guiig ord, con lib. 11, Veriim
hodic ex epittola-D. Hadriani, 1s quifolus& is folidum
coavenirur, exceptionem divifionis credutort obijcere,
poteit, quaobjecia creditor a fingulis fidejufloribus, qui
tempore litis conteitate folvendo funt, partes peterey
compelitur.  Adionem autem feme! divifam redinte.
grari, juris rato non patitar.  Siigitur omnes folven-
do fuerint, cunéti-pariter liberantar, (inwinds, hoc ad
cxieroramonus relpicit, J fFplures 4. Inft. de fidejuf.l. 10,
bo26.l.27. 0 1.& fin.lst.cuml. (eq. S 1. fl.eod s 3.0, 10, 5 1,

416.C.byt.Dan, Moller. 3. Semeftr. 15, 4. 1.

XLVIIL

Hzcvero divifionis exceptio dilatoriané an perems
ptoria fit dobium nonnulli facere adanitenrur, leviculis
ympulii rarinncalis; & ad dilatotam ipti vim imprimen-
dam pertrahunt L iberum s, (. de fidejuff. Nostam an-
té; quam poit litem conzeftatam, usq; ad canfz conclufio-
. mem, prins tamen quam condemnaroria fequaturfenten-
- tia, opponi pofle, conttanter adleveramus , per zexz. expr,
inl. fidejuffor.10. § 1, C. eod,

XLVILL,

- Pluresautem fidejuflores, qui pro unotutore rem Pﬁ:
' ‘ i pulli
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pilli falvam forz promiferont, pupilld agente, ut a&tio?
fcindatur c,p rarenequeunnt:  Quia pupiliy .m e nons
conirax .r, d .uz utorem incldin, & 1gaorat omania, un.u,,,

dividend= ationis beneficium lii'Qb ”ﬁ non OpoTiti
fe X una tutelz caufa, plutes & vana quzitionts, ap‘ d:
diverfos judices coniiic “xamw)l.j.«~.//,."Z;'::..-. e

l.s. §pen. ff judic, [ilvi, | & ancillsra
Beufl. citedoc. Z, ang. 3. deexcept, (9.7 9

XEIX..

Sed necillis beneficium divifionisindulggndum ,qui
fe fidejalsifle falsoinficiantur, & aperti mendacij convin-
cuntur, L. jz dubitet.10. §1. j_ff bot. Zaf. de feud. part. 1oy
752, OUa.r;’d, decontrab. flip, ¢, g.concl, 5. n. 112, conf. fups
th, 42,

L.

Negq;s his bencficiam hocxmp\,trabllc eft, qui ei effis
caciter renunciarunt, arg. /. ffquss in confcribendo. C. des
pact. Cumnamqs; hoc cafu iplimet ﬁdc)uﬁ”orcs ad jus
vetus, quo {ingaliin folidam tenentar, {ponte fuarever-
taatur, pracipitesgs roant, & bencficio ibt competenti-
renuncient; perquam-fane abfordum foret; illisad id re-
greffum concedi, quod prodigaliter repudiaront, L. /7 qazs
1. derebicred, Nov, 99,c,1. Zang. 3,de except. 19, 5,13,

LI

Proficua ctiam et epiftola'D. Hadrian: fidejufToti.
bus, qui alterno fidejulsionis nexu obftricti funt, licé: 1m
folidum fe obligarint, modd nemo faculiatibus lapfus, .
aut abfens fir, Nov. 99,¢,1. -

‘Quod-
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Quod fitamen fidejullor conventus folidum prafi-
terit, aut predare paratas fit, ¢i, a creditore perere, libe-
rameit, uefibi altiones cedar, queipficontrareum , &
reliquos confidsjullores, convpetebant, ond cum infry.
mentis principalis debiti, omnibusgs alijs qualiatibas,
kac fine vt regreflum adverfus reum principalem cate-
rosqs confidejuffores habeat, L. 7 mandaty 13. 1. ur fidejufe
for. 394, cum 530, . defidejufl. L. cam alter, C.eod. | Mode-
Sinus 76, de folut W[ par. bicn.s.

CLITL

Sed nulla ipfi advorfus confidejuflores fuboritur
altio, nifi matare de actionibus preitandis {ibf profpexe-
sit,vel de bis poitmodii cedendis padtum iniverir, ideoqs
exceptiohxe, autanifolutionem; aatin ipfa dumtaxar,
opponcada elt, L cans 75, /. 290 b pff 1/f defi. ejt{/f‘z,
cum alter 11, C.eod, I Modzflinm n?; a'f/p;’at. Beufl cit.loc,
A 318, cum féq. ; By

L V.

. Cteram, G fidejnTor, nulla nfusexceptione, falvat,
merito hoc (ibi imputabiy, nzgs adverfus (uos confidejut-
fores regreflusipfireferabicurallus ;. Cam altionem pe-
Bitus extnctam reluciart, nalia jaris ratio permintat,
d.l 6. M daly z‘lé’ode/]i.;;yjf de [olut. Hartm, o 1 g4 aft,
48. 7, 3. :

RAROL e LR M

Atqs his quidem juris remedijs, @rumnofz adejuf
forum miferie adverfus alperitatem creditorum fubvenis
tur, At cum iploreo principali, a&tionibus rité cefsis &

_ 2 folu-
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Ty SR AN

{olutlone pera&ti, altione mandati contraria experiri ;-
a1q; ita de indemnitate (ibi confulere queant; modo ex
mandatu, vel parientia rei principalis fidem fuam inter-
polucrine, /. Fremuncrandi 6, j7paffus.|. beredem 14. 1. ex
mandatu-1, §1.1.29. 1. 37. 1. 28. 1. 53 [f. mandati’ 1. [ fide-
j#ffor.0.C. cod. Moller. 2. Semefiro4o. n. 4. “Beafl. d. L n, 320,
cam feqq. ,
LVI

Quod fiverd principali-ighorante intercefsio fadta”
faerit, negotioram geitorum fidejuflor experiri poteft,
ue {cilicét pro principalifolutum recuperer, vele fidejuf-
fionistricis fe expediat, /. 20. L. Lacius 38. 1. ff mandatu 45.
ffomand 1.2, 3.4 ¢ ¢. ff. negot.geff. . Sin-autem proin-
vito & contradicente fa&ta fuerit fidejufsio; nulia indé
fidejuffori attio, nec mandati neqs negotiorum gelto-
rum propuliulat, /. fremunerandi 9. fi pajfms, |, 40.f. man<"
dati,l. fin. C. de negos. gefl. v

LVII..

Solutione autem fadta , fi quid fidejuflori imputari
poterit 5 ut quod exceptiones fuas legitimé non oppo-
fucrit: quod injuttcad folvendum condemnatus non.s
appellarit, fraftra ad hasactiones, tamquam facras pra-
dum anchoras;confugere conabitur, Lr1. C. de fidejuf] Dd,
inl.10,C.mand. Beuft. ind. l. admonendi. n. 340, defurejar, -
Treml, 2. disp. 28.th. 6, liz, E.

LVIIL

Suboritur hic, & ulré fefedifcutiecndam nobis pra=-

bet quaitio perpulcra, quam frequentifsime agitari fole-
re, teltatarMarcellusin /. Lacim 38, 0 1. f}. mandati. Fide-
juffor, an prius etiam, quam folvar actione mandari ad
liberationem cum debitore experiri valeat » Et licet re-
\ ’ gula~
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gnlariter, ant¢ folutionem peralkam, ‘mandati a&tiones
debitorem fatigare haud pofsit, certis tamen & fpecialis
bus cafibas, vt hiberetur actioriem concipere ipfi fas eft.
Et primum quidem fi debitor folutionem pliis quo pro-
traxeris, ¢. fin.ubi CC g.extr, deﬁa’ej::/]. l,Lactuws Tititn § 1,
Jf-mandatis. Tempus autem illod diuturnum prodentis
judicis arbitrio diffiniendum delegamus, Joan, Sichard. in
Lfiproea.10.n.14. (. mand. G ail, 2. 0b]. 29, n.06, <Matth.
(oleris de proce(]. execut, part. I.Co 10, 363,
LIX,

_ Dein> (i reas principalis poft fide’ufsionem interpo-
fitam in tantam prodigalitatem inciderit, ut facilé omni-
bus facultatibus exinde labi polsit, fidejufor contra eum,
ante etiam), quam f{olvar, recte experitur.  Neqsenimus
tantfper expellare tenetur, donec bonis omnind laba-
tur, omnia in famum atqg; favillas peniras redacta fine ,
l.Lauciws § un. /f mand. c.[fin extr. de fidejul]. Sichard, cite
doc,n. 8. Gail, 4. 06 29.1.8.Coler.d. . n. 364, f

LX.

~ Tum etiam poteftate hic gaudet fidejullor judicis
fententia folvere condemnatus ; Item is qui hoc pactd
fidejufforiz obligationis juge collum fubmilit, ut reurms
ante (olutionem convenire poffers clmex conventiones
contractus legem accipiant. Vel §i ad certum tempus
fidejullerit, illudgs efluxerit:aut (i novandi animo obli-
gationem in {etranftulerit, /. 10. C. mandati. d. c. ult. extr.
de fidejufl. “Beaft, fap. cit. loc, n, 325, 327. Sighar.ad d.1, 10,
PBoger.1.difp. 17. inadditam,

LXIL A

Tandem (tudiofus obligationis fidejuloriz gyrisin-
volatus, (i Audiorum gratia ad aliam Academiam migra-
3 C3 I8
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re velit,redke ad liberationem agit,arg . flicfumilids 2 8.
/mﬂ deprocurat. L licét1s. in fin.1hi: profectio wrgens [f. de
vecept. qui arbiry, | filongiss 18. in prff.dejudic. G ail. d,
obf.29.n.15.

LXII.

Hifce verd in calibus Dd. pra&icam fidejuflori cau-
telam fuggeront: conclufionem videlicét ibelli , cantum
adliberationem, non etiam ad pecuniz nomeranonenys,
h.e. principalis debiti exoiutionem efformandam effe,
arg. 1._/?6111;& mandatu [f. de negot, geft. Gail. [ap.cit. ¢bf. 29,
n. 5. Dicereigirur non debere fidejalorem : Peto domine
Judex compells Titinm principalem debitorem ut wibi folvas
pecuniam , quamego [olvam creditori : Sed breviter dicere,
debere: peto compelli Titium ut me liberet ab obligatione s,
preclare monet Bald. in L. 7pre eato.n.6. ibidemd, poit illum
Sichard. n, 15, C, mandati,

L XTI

Reltant modi quibus fidejufforiz obligationis net=
vusrompitur: Etutfummada defintamus; gmbufcamgs
madis obligatio principalis expirat, hisdem modis fide
jufforia quogq; obligatio extinguicnr, L 37, /7. de fidejuff. 1,
in 0mm’bg; 43, b Mg (I’FJ/[,. nmj'(f._/f: de /olﬂt.

L XV,

fecired debiti principalis folatione, fidejulloria obli-
gatio, quz accefsionis vicem fuitinet , una penitis con-
adie, £.37.0. Graniw 71, fF . de fidejff. Itemqs novatione.,

ficxprefsim & legitime facta fucrit, & 2. C. b 2. /. so. .
eod, /. fin.C.de novar,

LXV.
Elegans quoq; hic moveri folet quzftio: an fidejute
; for
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far ad certum tempus , prorogatiene creditoris, infcid

fidejuflore,debitort facta,hibereturiquod adfirm. juxta .7,
C. de locat. & cond. l.itemn quaritar 13. § fin, [[. eods . Labea
ait 25, § ult. f1. de recept. arbitr. Dan. Moll.1. Sewmeftr, 17
Sectis cd in Adejullore fimpliciter dard fin aliqua termie
ni citcumicripiions, quo cafu termini proroganone, non
hberawsr fidejuflor. Adedq; prorogationc termini
liberacar fidejuffor, tempore limitanda obligatonis causd
adjectd: noaetiam i tempus folummodo folutioni ad:
jectum {it, Gail. 2. 06/ 30.n.11." Myn{ 6. 0b[. 534

LXVL

Dehiqs confafione fidsjulsionem p'crimi,»vui'géjLaJ
&atur; quando falicér debiror fidejuflorifuo heres exie
ftit: ficutic converfo quando debitori principali fidejuf-
forfuccedic.  Sed hoc totiens verum efle, Papinianus
ait, quoricnsrei ptomittendi plenior obligatio jnvenitur,
Idcog; fireus natura dumtaxat fuit obligatus | fideju(for
non liberabitur, [ Stichumgs. 9 quod valgo z. f. de Solugs
Gujac, 11: obf. 3. '

LXVH.

Poliremum fidejufloris conventione nea fe petatur
pacifcentis, jure exceptionis,obligationis hujus fidejuf-
foriz vincolum eneccvatar , tandems planc-ratmpitar,

Sed pum in cxteros eriam fuos confidejuffores, hujus {
pacti fructus redundabit? Nihil mins, /
Kol Sipalatm 150 an,ff. des

fdejuf:

§2:(0):ick
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PRESTANTISSIMO ET DOCTISSIMO
DN. GULIELMO PELSERQ, de amplifsima
| maximeqs neceflarid Fidejufsionis materid Refpondenti
g : Gratulatur ’
Unc ubiquafo Fides 2 Cara ¢t & rara, ferina
Cecucaro,quin coecaregnatin U TOPI4,
Cana fides, & fana fides, placidifsima {zpe
Pe&torain extremum conijcit exitiums.
Canté nontemere fidendam, nec fpondendum,
Sponforem incufet fponfio cum miferum,
‘ Hocigitur Seec 1M Ex Nympha applaudente quod edis
Altrea INGENII, Jurisin arte, probo,
Pergeita quem dexgréd coepiiti Numine carfum
"~ Prafide ScuucmANNO contingarebong ¢
Dux crit optatus, cujus {i f:1a fequeris,
Te ficriinfignem fpondeo pofle virumu.
FOANNES POSSELIUS Faculasic Philofopbice
pt. DECANUS & SENIOR.

ARJM profectoreseit, difqurere recé

Dicere deg, Fide, to10 nunc qua exulat orbe,
Doctorum conflans menti (ententia namd eft :
Rebus in humani 4 [en/ibus mcipit omnis
Cognitio ; aff refagic jam lumina slava fides bee,
Non miner ut 1eputo, labor eit exponere vere,
Quid Fidejufforis munws fit , quidve recufes §
Notitiam fidei fidejuffor namexigit ants.
Matetiam banc igitur Roflocbica pulpita [candens
Dim tractes docté, merito congratey amice,
Auxiligmg, Dei, pleno guogs compresor ore.

: : lub. adp.
JouanneEs CoTHMAN
Hervord-\W eftph.

0§ Lo
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olutionem peradtam, 'mandati 2&iones
rare haud pofsit, certis tamen & fpecialis
liberetur adtioriem concipere ipfi fas eft.
lem (i debitor folutionem plis zquo pro-
bi CCavextr, defidejufl. |, Lacius Tititns § 1.
empus autem illod diuturnum prodentis
diffiniendum delegamus, Joan, Sichard. in
4. C.mand. G ail, 2, obf. 29, n.0. Matth,
lexecnt, part. 1.c. 10,1, 363,
R XS
Is principalis poft fide’ufsionem interpo-
prodigalitatem inciderir, ut facilé omni-
exinde labi pofsit, fidejuflor contra eum,
m {olvar, re¢te experitur.  Negsenims
tare tenerur, donec bonis cmnind laba-
umum atq; favillas'penirus redacta fint,
- mand.c. fin. extr. de fidejul]. Sichard. cite
06(.29.%.8.Coler.d.|. n. 364, A
LX
poteltate hic gandet fidejuflor judicis
¢ condemnatus ; Item is qui hoc padkd
gationis juge collum fubmifit, utreumus
convenire poffers cimex conventiones
m accipiant. Vel {i ad cereum tempus
1G5 effluxerit; aut (i novandi animo obli-
anftuletit, /. 10. C. mandati. d. c. ult. extr.
s fap.cttloc, n, 325, 327. Sichar.ad d. ], 10,
iia additam,
~ o
LXIL s
: 1diofus obligationis fidejulloriz gyrisin-
' Druin gratia ad aliam Academiam mjgra-
{ .3 18
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