M Ok Rostocker Dokumentenserver

Dieses Werk wurde lhnen durch die Universitatsbibliothek Rostock zum Download bereitgestellt.
Fur Fragen und Hinweise wenden Sie sich bitte an: digibib.ub@uni-rostock.de

Simon Toelmann  Christoph Pauli

Disputatio luridica De Quaestionibus Et Torturis Reorum

Rostochii: Pedanus, 1623
http://purl.uni-rostock.de/rosdok/ppn730914402

ID PUBLIC
Druck Freier a Zugang DOMAIN


http://purl.uni-rostock.de/rosdok/ppn730914402

Universitéts http://purl.uni-rostock.de
Alellel i /rosdok/ppn730914402/phys_0001 oFG




@ Universitéts http://purl.uni-rostock.de
=il /rosdok/ppn730914402/phys_0002



Difputatno ]undlca
QUAST IONIB UsS

ET TORTLIRIS

REOR UM, 28 :

Ouan_s

Aufpice Chrifto’
Duce Juftitia,!
Comite Veritate »

S#e PrEsIDIO

FIRI
eAmplifimi Clarifimi atg, Confultiffimi

DN.SIMONIS TOELEMANNI

Pom. JCti Eminentifsimi, & Antecefloris
in Academia Roftochiana celeberrimi, Prezceptoris ac
Patroni xtaté¢m obfervandi,
Publica cenﬁam [ubjicio L
CHRISTOPHORUS P/\ULI
Grimmi Pomeranus, § Q€%
In Collegio Majors horis _,mmt({:b
4‘1 d AP,I’” ’9 \\
&m@ocv;@@c@_ A

i

TUETSEOCSO0CTOMY e
RAGSTOCGHII
Typa Joacnrmr Pepans, Mmd.‘]}pog
ANNO M, DC, XXI“

Universitéts http://purl.uni-rostock.de
=il /rosdok/ppn730914402/phys_0003 UFG



: 114 5, % 8 e 5
| 4dmodnin Reverendo, Magnifico, NobiliSimo,
: ac maximé f’rm;«o,

s W Z 5 n iy A "‘1;.’!.‘2 HYEP
DN. ALBER T.O a 9Bafnin/
K -a{c0 yarus Camyminenfis CJ”*T 11, Conli-

-..-«:; i'-

: Provi )cm!urn Citerioris Pome-
ranie ?uma\ |, Hereditarioin Klevenot/ ¢ic,
Domino ; Patrono,ac “mmomu meo
{umma animi obfe rvantid

» (me: ndo

7 Difputationcin ‘bine ' Qualecung, obfer
vantis debita zcj,ﬁ oninim publichms,
in templo Mpemofyaes [fatno,

- : Chriﬂophoms Pauli
: Audor& R.up.

| ( Ritizetban)
f O’f/v//’/ﬁ/(//g s AN Y

Universitéts http://purl.uni-rostock.de
il /rosdok/ppn730914402/phys_0004



U

AR PR

DispuTtaTIO
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QUAESTIONIBUS ET

TORT URIS,

R @ R0 TR 5 T

Apiens antiquitas ; legis condendz perita_;
ne criming , qua utplurimum {emotis arbicris per-
petrantur , atg; tra detectu difficilia funt, mane-
rentimpunita, de caufis & medijs accommodiss
quibus eadem innotefeerent follicité cogitavit
22—z & tandem bono publico rationem adinvenit in-
016 plenam, Quaftionem puta & Torruram, Lydios quafi lapi-

g-:ul
des; queisadmiffa, quz aliunde Probari non poierant, explorabat,
b 0.8 o.f b.t, Lul Paul.lib. 5. receps. fenrent. tit, 14. O 16.

1

Verbi Quzftionis; ofus multiplex in Juris noftri libriseft
inventa. Autenim denotat controverfiam, deqs jure vel facto du-
bitationem [, ui5. de V. 8. L. 2. f. de bis que in teftam. delent. 1. 24. ff de ac-
guir. vel omite. bered: 116, ‘in fin. ff de ftit. hom. Loy §.7. fF. de ladis; aut
judicium publicum: [l 2. §.32. ff deOrig: Tur. ubilegimus, i Sylla
Dictatore conftitutas quaeﬁ:ones publiaas, de falfis, parricidijs, fi-
carijs: aut Inferrogationem reorum :de crimine admiffo , que fie
per totmenta corporis. h23. §.4.ff. ad L. 4quil- Lis. §.40. ff.de Injur. e 2.
&€ b. Acrque hoc fenfu pofteriort hcicioc.i gam accipir:*;ns; ab
eiq; Torturam, qua eft tanturm adrus t63rqr;ict:d1,5: crf:cia{ndxv retn,
diferigninamus ; cum quzfio fit ingdrrogatio rei, 8 ipfa Tortura,
Li5.§. #1. ff de Injur. Bocer, intrach. de quaft @ tort, 1. %:12.

PiL
¢ ra i e TR Wi T 1 O U s
Deafiditur Quzftio ‘,unod fivdiAterrogatio de crimine com-
v G miflo,
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miflo, (interdum etiam de caula pecuniaria dubia) per corporis

tormenta, ad eruendamipfius criminis, five caulz veritatent, legi.

timed Judiceinflituca. L 1. §, 20. G feq. f.b. L1 §: 24. ff. de Se. Silan. L g,
bl S 4 ff. delujur loo.pr. 1.3, pr. b. Bocer. d.c. . m. 3. Alijalicec
definwacy utvidereeftapud Azenem in fumm. tit, de quaflionib. Frange.
Brus. intraci. de lndis. O tort, p. 2, g, 1. n. 2. Duar, ad b, 1. .1, Cujac. in
par.C.h.n. 2.
1v.
Canfy remota Quaflionis eft, defectus probationum: [, 72,
C.b. Quod fiveritas objecti criminis léviori, & veriori via inve-
niriyalijsq; probationibus illuminari pofsits ad eam non perve-
viendumul.8 pr.l g, pr. b, Carol. Confliz. art. 6s.1ul.Clar. §. fin. q.64 verf.
Decbet esiami ludex. Arnold. de Reyger in Thefaut, Iuv. voc. Tortuz. n. 7. Li-
quidato enim negotio , & rei veritate cognitd, tortura, qua eft in-
ftrumentum inquirenda veritatis , L 22. ver[ ante emnia C. de admi.
wiflr.tat. vel Curar. cellav. Faller. in pradd. Criminal. Dialsgic, p. 1. fecunda
pare. S Reilndurati torgueantur n. 3.
V.
Cumautem exemplo fic valde pernitiofum,tarquere aliquem,
nifiipfum crimen deteGum fueritsur patet ex memorabili exemplo,

quod legitur apud Valer Maxim.lib.§ ¢.4. de Marci Agrij argentarsj [ervo,
temere ¢ injufté ad torturam abrepto, alijsgy recentiorsbus, que allegar Godel-
tan. 18 114act. de Mag, Venef. & Lamijss bbig.c.10.n. 7. € 8. & hic non
agauur de capite papaveris aliquo, aut bulbo allijyfed hominis vira,
ac falvte,inprimis exploratifsimum efle deber, delictum fuille com-
millam, L .§. 24, wbigl in verb. locw fit ff. de SC..Silan.-.1. C. ubi cauf,
ffcal k23/8, ult. L 24. 25, ffad L Aguil. CC. art. 6. cim illnd ipfum,
fitveluti poenz quadam praparatio. L. de V. 8. Etfan¢ tortura
fieri debet, nonad fadti, ihfcrimmis liquidationem, fed ad liqui-
dationt perfona,h e.ut difquiratur, an accufatus rens, crimen illud,
de quo jam conftar, commiferits necne? Brun.in tvad. de Indic. &
vort, p. 2. 4. 5-m.29. 1dedq; funv'manus Judicis ligate , donec de cri-
mine conltet, Marfil. ¢opfil. 8., ¢. vol 1. Magnific. Dy, Co

thuannus confil,
©2.9.17. G [eqq... o .
N VL,
Neg;. etiam ex qualibet caufa, decernenda quaftio; quippe
: quae
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quie corpus lacerat, & ipsd ferd morte durior e, Bald, inl. 15.C. d¢
tr4n(adl. n, 6. hominem(s; ad imaginem Dei conditum excarnificar,
Zang. tracd. de quaft, & tors. ¢. 4, n.u. quamideo #lp. inl.i. §. 23. b,
rem fragilem & periculofam ; quaq; veritatem fallat, vocat; fed
caufa & accufatio criminalis, €ag; atrox & capitalis requiritur, cu-
jus peena eft deporeatio, vel deportatione major boad 5ol 6§ it
liz.§.0.b.Boc. d.tract.é.2.n. 7. 3
VIL 7

Cim ideoq; non in omnibus criminalibus caufis, exerceri
quaftio hizc feverior pofsic: L 8. ff b. multo minus in Civilibus &
pecuniarijs caufis, ratio axqualicatis admittet, ut corporicrugciatus
inferantur, ubi tantim pecuniz periculum eft, Vvefemb. in par. b. n. 5.
Buc. ¢: 2. 8.1y, quanquam olim, & in his, fi aliter veritasinveniri non
potuit, de fervis, L g. ff. b. 1. 10. 3. t5.C,e0d. Duar, 48 b.¢. ¢.1. ut & cz-
teris viliffima conditionis pecfonis, queftio {ic habita, £ 2. §. 2. ff.de
teflib. N9, ¢, 1. §. 1.ibig, Gothofred. lit. B., cim he, ficut fervi, non ad-
mictancur ad teltimonium, fine torcura, Sichard. 4dl. 1. §. 1. C. de lurei,
propeer. salumn. dande, y

: VIIT, :

Caufa Propinqua;, funt Jndicia, Pralumptiones, {ufpicio-
nes, conjecturz, de reo concepta, Redliche anjeigung/ Redlidy
foargeichens argmohn/ serdackt vnd vermurung/ C. C. 4rr.18. quax heic
pacia funt. 472.19. Sine hisyad cormenta neutiquam perveniendum,
art. 6. 20, cum {int bafis & fundamentum tormentorum. 4rf. 57,
A quibus non effe ftatim incipiendum, Di- Auguftus conftituit.
Louprlie§.ze fbil.8.§.1 C.eod

IX. »

Hocqsadeo verumeftyuefi quis nullis legitimis indicijs pra-
vijs, ad tormenta abripiatur , & vitormentorum fateatur crimen,
ea confefsio ipfi przjudicare nequeatinec ex e condemsari pofsit,
a1g. b 2.3.4.C fiexfalf inflrum. ] 2c.ubigl f.b. licerpoft corturam {u-
perventant {ufficientia ad torcuram habendam indicia. Quod
confirmatur C. C.are.25. ubi dicitursmo niche suvor redliche anjcigung
&c. Hippol. de Marfilijs Confil 12. n. 23. Confil, 14,1, 4. confil.18. 1. 29, con-
filo2z.n. 8. confil. 64. 8. 5. 52, & ad L2, ff. bin 16. ubi teftacur fe per
rextumillins legis, d mortis peeni, liberafle diverfis temporibus,

A 3 “tes
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tres homines Bononiz s qui nullis pracedentibus indicijs, tormen-
tis adhibitis interrogati fueranc, perfeverantes in{ud confe
etiam poft repertis indicijs,

XQ

i \ L IRE B 5 e b . 1
Indicia verd Probabilia, Vero-fimilia, veluti certa, que ple-
tunq; veram arguune, & 4 Logicis eglz appelia

&1t, 29,3031, 32. recenfer. Certa & indubitara quod
bantin tantum, utfola ad condemnationem fuffic
e1 windic. . ule- €. de probat-l. 34, C. ad L, lul. de adule  Cu
{a'finalis torture , indagario fcilicer veritatisceflet s é
cum vindicare hautpo?erir, pl‘-«l(ért;m quia Jn:‘fcx certior fadtus,
non debetamplius certiorari, Cafon, de torment. ¢. 2t. n. 9. Bocer. d.
6.3 n.20. Hana. ad Treurh vol, pofi. difp. 31, §. 5. lit. E. 4. 39,
>4 6
Hujuflcemodi Indiciorum tormenta przparantium duo fung
genera, Quadam funt Generalia, omnibusg; delidkis communia;
quazdam Specialia, & certorum maleficiorum propria, C.C.art.25.33.
arlus alia {ung, quorum quodg; per {e {olam fufficit ad tor-
turam, alianon nifialijs concurrentibus (ufficiunt, Clar, §. fis. q. 30,
Zang. d.trad. c. 2. n. 5.

Xtk
Communia funt 1.Sires inloco delicti perpetrati repe-
rigtur, eamq; rem, paulo ante crimen defignatum,{ufpe&us habuif-
fe demcnftrari pofsit, C.C.ars. 29, nifi reus &queé certis, aut etiamo
liquidioribus rerum argumentis, aut teftimonijs inuocentiam fuam
oftendere, & contrafe militantem prafumptionem , fortiori pra-
fumprione elidere, at enervare valeat. 4, 4re. 29,
XIII
2, Semiplena probatio, qua fir per unum teftem omni ex-
ceptione majorem, qualis art. 66. defcribitur, qui juratas. de €0y
quod in caufa capuc eft, h.e. principali negorio, & non deauditu,
velactu aliquo crimiai proximo, fed de ipfo vifi: criminis perfecti
deponit, vt 23, & z0. gl. inl, 20 b gh inl. 3. werb copvidlus C.ad L. lul:
Mujeft. Arusld. de Reygern chefauy. Tur. voc. Tertura . 20-

Confeflio

":P-'!"‘lh(fwnn.w‘v,_ﬂ. s—
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XV,
Confeflio rei propria, nonrifus, j joci, dicifvé canfa, fed ug
gudacis opinionem venetur , de ¢rimine CUJJ:. infimulacur, aucinfis
mulari DOQ*C, ultr6, ac nemine cogente, extra judicium faéta; fi ta-
men {pecialis, & non  get neralis {lr,uuobusL, teftibus probata fuerit
art. 32. ubilmp. non folim rc‘mcw‘onfe(sxoncm alicujus, fed pras
ter eam, defideracaliud etiam indicium » in conditione fcilicer pexs
fonw, de crimine ejufmod: fufpecta pofitum. .
X Vs
4« Fama, f1aliz copjefturz eam aggravent. L.3.§. 2. ibisalids
fentiens ,mawufmm vei, de quaqueritay, fdem . de teflib, CC.
vt u,h/ ubi duo ¢onjupctim, ut fama pro pragnanc indi-
1 equiruntur: L Ut de aLusfxunmnce fortis homo, qui
a d',csllto, cu mamflru latur, non abhorrere videatur, 2, Ut fama,
non d nihili hominibus, invidis & inimicis{ufpecti re;,ftm::emx-
nata, fed d virisbonis, & indubitatz fidei, 4 quibus nihil temeré
confing) apparcar, Zang. d.irad.¢.2.n.83. ubi {cribit, hocverum.,
efle, nifi crimen tale rt, ut fama non pofsit originem trahere, nifi &
confortibus, turpibus perfoniss puta, fi agatur de maleficio inlu-
panari commi{lo, & fimilibus delictis: verum ab eo, divortium fa=
cit, Boser. 4. tvack, ¢. 3.9, 28.C feqq,
XVIE
5. Min#; fi duo concurrant: 1. Utnon longd temporis fpa-
ti0 interjecto crimen fit def'gnamm' 25 U(}Clﬁ)’n, quz jactavit
minas, alids talis (i, ue de e mal< (ufpicemur, ars, 25. §. jumn f ‘u.ﬁun/
a2z, 3z,

XVIL
6. Nominatio {ociorum & complicum ¢ [ de quibus Gothof in
N, 34 ¢sto ) dummodo circamftantiz ; qua ponuntur in are. 3. ad-
{int, Nam. 1, hominis {celeratiy criminis convicti, etiam morientis
teftimonid Judex moveri mihil debec, utexedfold, tortura fub~
mittat €05, quos tortus criminis focios dixit; cum morientis ulti-
mumn elogium fidem in alterius damaum non promereatur, arg. ly

7- 5. 1. de 8C flan. & quidefperavir de fud falute, aliorum quog; fa-
Jucew in pericolum voluifie deferre prafumatur, Zing. 2. 147,
& winit 249,

7 Fugay
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XVIIL
7. Fuga, fifugiens, alijs indicijs coadjuvantibus gravetus
CC. art. 25.§. wlt. avt. 270 @ facitly17. §.3.0. 58, §.ule. ff de adilis, EdiéE,
fugag; ante Judicis inquifitionem, vel accufationem arrepra ity
Mynfing. cent, 6. Obf. 8. licer & eo cafu puret Cj,:.i!._zioé;’.. 0. 1.8, 9.
{olam fugamrnon facere indicium, fi modo mbhgguﬁus timor, vel
fufpicio vehemens futurz accufationis, vel inquifitionis s arg. |, 1. ffy
de ben. Eor, qui ant. [ent. more. fibi ¢onfeiv,
X1X.

8, Inconftantia & Variatio {ermonis , {i reus de verirate facti
interrogatus 4 Judice,relponfum {ubinde ita mutet, uc mendacium
cjusinde facil¢ deprehendi polsit, arg. [. 20, §.1. ff. de dol. mslb.s5. pr.
bo18.§. 3.0 10, &5 ff b. Boc.c.3.m. 36,

XX,

9. Animi trepidatio, vultusq; mutatio, aliqualem praefums-
ptionem gignunc; fole vero ad infligendam torturam (unt infuffi-
ciefites; cum tremor in reo, chi jam totura impendcr, non tam ma-
lx confeientiz: rgumentum, & fignum aliquod fit, quimeffeGus
quidam prafentis metus tormentorum, Quod abund¢ patec ex
exemplo, quod Paris de Puteo in tra&. de Syndicat. s vesh. Torsura, ¢ledt 1,
ver/. vifo, refere, quendam inquiﬁ(um, innocentem tamen, dum du-
ceretur adlocum, in quo erat equuleus, pre timore lotium reddi-
difle, & cxcrementa alvi dejecifles Zang. ¢, 2. 0. 101 102, ltag; nein-
nocentes {ubijciantur fidicularum peenis , confpirans Dd. {uffraga-
tio eit, quod alia adminicula concurrere debeant, Clar §.fin.g.21.verf,
eateram, shidemg, allegatss Boc.¢.3.n.37, :

XXI,
: to. Inimicitiz Capitales, qua vel ex lite mota fuper. magna
taculcatum fubftancil, vel ex {pe hereditatis, dignita:ils, muhneris,
{uccelsionis, vel alterius commodi prafum; poffhm: CCCart 37
pr. alijs circumftantijs adminiculantibus , ue funt fama, mina, & id

geaus aliw art, 26, 2. Cateroquin non equittrs Petrus inimicus efty
E. occidic; quia al

ius c:f_dcn'x perpetrare potuit, etiamfi, quideea
{ulpectus eft, capitalis fuerit inimicusilliys 5.

: : Jui occifus dicitur,
Céfan. trad, 2. de Indié. s. 4. n. 4. Mesoch, lib. 1. de Prefumpt. g.89. . 5o.

Mafcard.
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Mafcard. de Probat. wol. 2, concluf: gor. m 6. 5. 8. o. whitris memorabilia ex-
empla adfers. bisgy fe focium adjungit Fachin g, contraverf. §2.
XXIL

1. Frequentatio loci, ubi crimen commiflum: s, 25.8.2.6¢3,
grt. 27, 12. Converfatio malorum, quibus juxta Senec., in Medea,
nullum ad nocendum tempus anguftum eft: are. 25, ver( jum vicroten
#18.1.25. 5. 4. ff. deadil. Edi3. 1, 3. 6.3 . de adminiftr. & peric tus. 13, Ul-

tronca poftalacio ejusycujus nihil intereft, ut cum maleficium patra-
tum {i, de auGore inquiracur; Zang ¢, 2. p. 12, @ feqq9. 14. Recepta-
tio criminoforum; 4re. 40. 15. Abduckio {ufpe&i, ne deprehenda-
tur, quam Dd. Affociationem vocant, Menoch. lib. 1. de prafumpt g 89,
n.10g9. Hzc ver indicia per e fatis firma non funt , nifi piura fimul
argumenta coacervata delatum in criminis (ufpicionem indubiam
yocaverint, an, 27

XXIIL

Sunt & plura alia IndiciaCommunia, qua omnia recenfere,
immen( foretlaboris, In illorum confortium verd nonnulli malé
recipiunt Malam Phyfiognomiam: Cafon. trs. delndic.1. ¢, 6. Chi-
romantiam; Cafon.d, |, Turpe nomen Ladevsc Carer. in pract. Crim,
sradd. de Indic. & tort.indic. 29. n,2. @ 3, Nationem infamatam: peri zz.
$ 21, {]. de dilic. Edict. Malamgs progeniem, Cafon. de Indic. tradk. 1.
¢.5.%.¢. Namvalderemoray & leviafunt, & ad arguendum vero-
{imiliter {peciale aliquod crimen, de quo queritur, utad torturam
exco devenire Judex pofsit, pland infufficientia.

XXIV.

Sequuntur jam Indicia fingulis deli®is Peculiaria. Homici-
dij quaftionem inftruunt fequentia Indicia : 1. Si fufpectus, tempo-
pore commillz cedis, veltibus armifve cruentis vifus fuerit. are. g3
pr.art, 25, 8.3. 2.Si ejus gladius, in loco deli&i, aut propinquo,
fanguine madefa&tus reperiacur : 4rg, 412.29 Menoch, lsh 1. de Prefumpe.
g-89-m.135. 3. Sireus ex interempti rebus, bonifve, quid acceperit,
alportaverit, vendideric donaverit, &c. d.4r¢ 33. 4. Homicidid
inrixa commifso contra illum prafumptio erit, qui rixz auctor
fuit, ferrum ¢ vagina edu@um ftrinxic , pun@im cafim percufsic, 8¢
plenisickibus in interfetum inveus elfe convincitur, are. 34. Gail.
2. Obf 109. m 3. Menoch. de 4, 1 Qlib. 2.¢af. 362. Mafiard. deprobar. vol. 1. -
soniluf. 72. 1.6, G feq. B Sed
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XXV,

Sed quezritur, an einfmodietiam Indicium fir, fi fargus croor,
ex cadavere occifi, €6, de quo fufpicio eft, accedente, profluxeric?
Affivmant Paris de Patzo , inrral. Syndic. inverb, Torwrags. 3.0 29, verf.
fi occifis exhibeatar, Boer. decif. 166 n.1. Menoch, l:b. 2. de AL Q. ¢4f 270
n.16. G [eq. ac lib. 1. de Prefumpe. q.89. 1. 128. Cinlian. Kénig, in prad. &
proce(] ludicial.rabric. pon.den feharffen fragen / » 12,6 plures ali , quibus
novifime calcalum [uam addu Berlich. 4. part, concluf. pradisab, concluf. 1r.
n 74. Verum valdé lubricum ac leve, imo incercifsimum, & ex
caufis nobis incognitis, ac prorfus remotis procedens indicium,
hoc, judicant cordatiores I, Licetenimnon defint viris dochis
rationes , quibus rem tantam confirmare ex naturi nitantor, Libav.
in libr. fingul. de Crmentat. tamen ipfx adhuc in naturd, & cum veritate
1psd, in Democriti puteo abditz jacent; unde periculofum foret
Judici, fiad judicij necefsicatem eas transferre vellet, Redtéigitur
Cafon. tra@. de Indic. in pramiff.c. 3. ait, cum talis effufio fanguinis
oriatur ex caufis ignous, qua non lunt trahende in confequentiam,
nollum quogs indicium exinde neceflario fumi oporrere; cuma
ex diverfisaccidentibus proveniat. Et contentus fit Judex, judi-

care fecundum prudentiam, quzcaditin hominem re}inqucndo
cxrerajudiciodivino. Heig.p.z.q.39. n.96. #5g; adn.120. Zang. c.2:
.160. Boc. ¢.3- n. 21 Arum. Excreit. Juflin. ult. 8. 19.

XXVI

Infanticidium arguunt: t Si feemine fufpe@=z uterus vifus
fueritintumefcere fucceflivé , {ubitoq; relederit; modo & honelta
obftetrices , & matronz perite, tacta in{peff-iq; muliere referant,
& atteftenrur juratd , illam non modo virginem non elle, (ed etiam
perperifle, evave alids {ulpe&a lit. art. 35. Mafeard. deprobat. vol 3.
conclufitngy.n.16. 2.81€a mulier, qua mater trucidatinfanas pra-
fumitur » lac(uis in mammis habear, quod judicio pericarom fee-
minarum, integrum & perfectom {it. art.;6. Alberic. Gentil. in_s
trall. denupt. lib.7.c. 9. ubi de probatione virginitatis. 3. S1 feenuna
feerum vivum clim, nulli obitecrice accerficl, pepereritatq; abs
fconderit 5 quipofteacxamimisinveniatur, & a}jqﬁa ﬂgga necisin
infantis corpufculo apparecant, 477 ;1. §.1.

Vene.
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XXVIL
Veneficij indicium eft, fi accufatus, vel inquifitus; venenum
emerit, aut praparaverit, eiq; quivenend excinctus dicitar, ini-
nicus fuerie, aut fucurus fucceflor Univerfalis , vel fingulans, nife
docere poflit, {e venend aliam ob caufam probabilem; & non pro-
hibitam, ufum fuifle, art. 37,
XXVIII,

In Maleficij, Incantamenti , ae fortilegij crimine, hee utplu.
rimum fe(e prodere folentindicia: 1. Siquis infelices Magicorum
artes proficeatur , aut alios magicis carminibus fe falcinatupum.,
minecur. & paulo poftei, cui minaws eft,infauftum quid obveniat:
art.44. 2.5 fnoe Stis uratur vebis, qua incantamentumrdefignare
folenc: d.artic. 44. 3. Sipenes magum, vencnamala, fum'c gias
magica fuperiticiones , inftrumentum mutuze obugatmms inter
1p{um & diabolum contracte, olla plena unguentis variarumre-
rum magicarum, libric’l; magici inveniantur, 15q; bufonibus, ho-
ftijs, membris humanss, 1mablmbns cereis, qua acubus transfixa,
funt, fiecinftructus. Bodin, de Mag. Damonomanialib. 4. ¢. 2. Zang.
6. 2.1.193. & feqq,

EXIX

Quid verd, fi quadam X’encfca tormentis interrogata, pro-

dac alias fagas, nunquxdxﬂhxc confeflio verifimile indicium eft,
dealijs focijs, utille capiac torqucnpofsmt, maximeé fi confeflio-
mfaac & x!la addat argumenta, quod und diabolicis ludis & cho-
réis incerfuerint, rem Venereéam cum demone habuerint, tempe-
ftates moverint, pluvias, tonitrua,grandines, pruinam produxerint,
fterilitatem effecerint? &c.  Alijallerunt: Petrus Binsfeld traft,
de confefls. Malcfic. memb. 2, quaft, princip. conluf. 3. 4.5.6. & 7.
/17’0‘ 2. 7. lﬂ,/ "ll‘ negm ) LlllO'l-ﬂl (Ch[CnURm zrqulurcm acve-
r1Orem putamus, I\a-u predicta illaargpmenta, qua fagz ad ve-
rificandam confefsione xwflamddjxv‘rc folent,ﬁul'a,m)pofuml a,
nl‘a 1(<1ma funf; Cl’ ’Plfnodl aher 10n<:'n Pf() mero phﬂn(alma[c,&
illufione Diabol ica Ac nirenfe, vel ut alij libri habent Aquilenfe
concilium haber, & ex verba Dei condemnat, ¢. Epifcopi , ver/. il-
lud etiam 26.q.5. Quapropter nifi aliz ")r()ballf)ﬂeoltgl(l(ﬂ& &4
jure appr Oba[e. h.&bur'pmunt, iniquum fan¢ & periculefum eft,
bocia dubijs
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dubijs & mendacibus teftimonijs inharere. Er hac, utin crimine
veneficij, cauté obfervemus, experientii cortidiand fat monemu,
Videmus enim , quod venefice, vel ex tortura doloribus & cruci
tibus, vel ut fe d crimine eximant , honeftifsimas quasq; Matronas
pro veneficis exclament, & eo ipfo nominatas perfonas ignoimi-
nid perpetud afhiciant, quibusincommodiratibus fraudibus & in-
jurijs facilé obviari poteft; {i non torqueantur , nifi illz, contra
guas argentifsimaindicia habentur, & tum rortura fiat cum mode-
ramine, prxfentibusijs. qui omnem humanitatem non exuerunt-
Suntverba Celeberr. Dni. Cothmanni , confil. 12. n.263. & feqq. cui
confonar: Godelman. de mag. & venef. lib.3.c.9. n.1. 2.9. & feqq.
Fichard. confil. 108. ver/. Das aber in gegenwcriigen fale.
XXX,

Ejusdem fordis indicium eft, purgatio Lamiarum per aquam
frigidam, ubi ez manibus pedibusq; colligatis, vel pollice manus
dextre magno digito fmiftci pedis, & pollice manus finiftrz di-
gito magno pedis dexcri y transyersé aftrictis, aqua leniter.,
imponunctur, & i maleficij rez finc, nunquam f{ubmergere,
fed (operaatare creduncar. - Nulldm enim fundamieatum bze
lotio velin divino, velin humano jure, auc Philofophia haber, ut
ab omnibus Rebufpubl. merico fit esterminanda, & judices juben-
di, utlegitimo proceflu in criminalibus fervato , hoc eriam caf
merita partium utring; audiant. Pult. ad §. 5. 1. de publ. Fudic.n. 8.
Conradus abdnten 5 in fité quyauxoAsn tt.g.cc. Godelman. de mag.
& venef lib. 3. c. 5. ubin. 35. memorabile exemplum, qiod ipfemet in_s
Livoiia , Anno 158§, vidit, adfert, hancg, fententiam ommes facyltates
Juridicas in dcadenjs Germanis approbaffe, n. 27. teflarur. Heig. p.2.
9.39-12. 8- & feqq. Wier.in track.de prefiig. Dem. lih. 6. c. 7. Delrio
Magic. difguifi. tom. 2. lib. 4. c. 4 q- 4. 662 4. Benft. ad rubric. fF-de
Jurer.n.204. Venatorius inanalyfi Furis pontiicy 5 lib. 5. ¢, j)-: Boc,
.7 num. 101. 390, G

Latrocininm, Rapina, Furtwm, idoneé probansur: 1. Sires
rapta aut fu;cd ablara peaes quem reperiatur, qui auétorem {Lum .
laudare uqht: ayut non poi.sxt y Art.j8.art. 45’..4;37. /,)-, . dgﬁt,,-‘
quod maxime verumeft, fiismala fama G, & ahls Jud.cifufpe-

&us, Mafiard. deprobat. vol. 2. concluf. 82, n. g-Zang. ¢. 2.n.176.
& [eqq.
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& feqq. 2.Siquis pedes, equetve, in diverforijs aut cauponiscoms
moretur, nec tamen habeattantim in bonis, uthos fumprus ferre
pofsit. Huncenim exrapto victitare, pragnans przfumptio erir,
art.39. Zangsc. 2. m179. 3. Stfurtum , adhibitis clavibus adulteti-
nis, alijsq; effractorijs infirumentis,fic commiflum, & aput aliquem
reperiantur talia inftrumenta, isq; ejus fit conditionis homo, ut
mal¢ de ipfo alids etiam, maximé quoad furtum, prafumarur.
art.43.§.1. 4 Siquispoft furcumrei pretiofz , locuplesinvenias
tur , qui astehac tenuis fuitvite, & pauper, libcridslicemioﬁdsq;
pecunias profundat, neqs; tam f{ubiti rei familiaris incrementi juftas
caufas edere polsit, fitg; talis, qui d facinore alienior non cenfea-
tur. art. 43. §. 2. Quod inprimis procedere autumat Zang. cum.,
alijs, quos allegat ¢. 2, 7. 180, {rejusdem forma expendantur nummi,
cujus fuerant fubtradti. 5.Si quis {ciens fures ac pradonesreceperir,
vel predam participaverit , aut opem » confilium s eis praftiteriey
art. 40.
XAX1L

Adulrerij, & ftupri, Indicia variad Dd. enumerantur; de qui-
bus Menoch. lib. 5. Prafumpt. q. g1. Mafeard. de probat, vol. 1. concle
59. & feqq. videri poffunt.

XXXIIL

Incendij immifli indicia peculiaria funt: 1 Si qui tanti faci-
noris audax creditur, paulo ante incendium, fufpecto & abfcondito
modo pyrobolos, lampades ignitas, vel alia fomenta facilé fuccen-
dentia praeparaverit, qui alioqui etiam turpis fit conditionis homo,
nec probabilem ac licitum corum ufum demonftrare pofsit. 472, 41.
2. Si min prazceflerine, five verbis, five literis diffidatorijs, durdy
abjagungs Brieffe / fadtz fine Zang. c. 2. ». 1go.

XXX1V.

Proditionis Indicinm eft, fi delatus, clandeftinas & infolitasy
congrefsiones » & collufiones cum inimicis y 4 quibus tamen fe
slienum fimular, habuifle comperiatur. arz.42.

XXXV.

Fal(z monetz evidens indiciumeft, fitalismoneta, nummi
adulterioi, ex novaimpreflione adhucalperi, & nondum ex tracta-
tione aflidui levigau , ftamppx Monetarum Hippolit. de Marfil. in.s

8 ; lag.
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L1g.nny. ff. ad L. Cornel. deffall. aut inftrumenta, ad cudendam mo-
netam aptas invemanu‘lr aputaliquem, isq; ejus conditionis fir, ut
de hoc crimine maximé (ufpeétus habeatur arg.art. 43. §. 1. Tyber,
Decian. tralt. Crim. lib.7. ¢.26.n. 8. Mafcard.vol. 2. deprobar. con-
cluf; 1069.n. 9. & 10. Boc, ¢.3.n.18. '
XXXVI

Enimverd Indiciorum, tdm communium, quim peculia-
rium, admodum perplexa & difficilis varieras eft,ut pouus pruden-
tis Judicis arbitratai relinquenda fint; quim enucleatim enarrari
pofsint. .art.18. 24. arg. Lz §.2.ff. deteftib. Menoch. lib. 1.de pre-
fumpt.q. 89. n. 1.

XXX VIL

Premifsis caufis, ob quas quaftio infligi pofsit, vel non, or-
dinisratio monet, ut de Quaftionum objecto, h.e. perfonis, in
quas quzftio adhiberi pofsit, vel non, difquiramus. arg. l.8.pr. ff.
b.l.5.C. eod. Luftrabimusautem primo perfonas, qux exortes funt
harum paznarum, quas fidicule & rormenta conffitunnc; icaenim,
facil¢intelligemus cereras perfonas, quas tormentorum cruciati-
bus {ubdy, jara patiuncur, arg, pr. Iode Tytel.

XXX VI

Ob defe&um maturiac pleniintelletus, adverfus afperitaa
tem quaftionis fecurifunt: n lmpaberes, 4 10. pr. ibig, Gothofred,
Lis. St ff. bl §.35. . de SC. Silan. Teérreri tamen, vel aliquo
tormentorum genere leniori, utferygle. habena czfione, ad verira-
tem dicendam adigipoffunt, arg. d. .1, §- 3 de SC. Silan. Fo-
ban.de drnono, fing 99, 2. Furiofi: L3, §. 1. e de SC. Silan. Quid
fi ante furorem crimen commifcrunt, an furore COTreps tormentis
de €0 interrogari pofsine, non inelegantis eft quaftionis? Neg,
Bocerusc. 4. n. 10. quia omniintelle®u carent furiofi: /. 14. fF. de
Offic. Prefid. ut pereipere non pofsine finem quz{tionis, ;..Sﬁrdus
& mutus naturd s arg. L1o. C. qui teftam, fac.pofs. quianulla ab 6
confefsio exprimi poteft; Quod fiper accidens talis factus, lite-
racq; (ciat, vero ﬁmilzhusmdzcijs convictus, per tormentaincer-
rogari poteft, modo {criptis interrogeturty, & {cripris refpondere
jubeatur.  8i autem infortunium difcrerutn eff, & hireras {ciunt,

tum torqueri poﬂum. Nam Mutus litggarum gnarus, voce interro-

gan&
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gari & feripto refpondere; & furdus literas fciens, feripto interro-

gari; & voce refpondere pou‘ft. d.l.1. l3. 8. 10. f. de SC, Silan.,

Zang.c. . 1. 44. & [eqq.
. XXX1X

Ob imbecillititatem virium ignofcitur: 1. Senibus decrepi-
tis, ac zrate defedis; utloquiamat Up.in l.3. §. 7.1 de SC. Silan.
Cafon.detors.c.10.m. 12. Qui autem dicantur arate defecti, arbi-
trio Judicis difcutiendum relinquitur , “Menoch. lib. 2. de 4. 72
cent. 1. caf.59. #:3. quodarbitrinm in ed maximé verfatur, ur cum
fenibus, proprer imbecillitacem corporis ignofcatur, Judexnen
tam ztatem , & pumerum annorum, quim fenum infirmicatem, &
habitum corpotisinlpiciat, Emeric. 4 Rosbach. in procef. criminal,
1. i g Iz.ﬂSnnt enim', qui poft fexageﬁmum > 'adeoq; {eptua-
gefimum annum), ferre tormenta facilivs pofsint, quim alij qua.
dragenari), vel quinquagenatij, 4. F.C. Eabrian. lib. 9. t. 21. defi-
nit. 24. Eotamen cafu, quoé torqueri nod poflunt fenes , ad invéfti-
gandam veritatem, terteri eos, nihil'prohibet, Fab. 4. [ Clor. §.
fin.q. 64 ver(: Non etiam debet Judex. 2. Valetudinarij, fi tali mor<
bo laborent, ut torturam fineyica periculo parti nequeant. . 4 74

§b. Lz pr.f.de SC. Silan. arg. art.59. Cafon.d, tract.c.i0.n. §.
XL,

Ob ventrem, immunis eft Pragnans: Z;. /. depan. Cujac,
ad Fal. Panl. vecepr. fent. lib.1. c.12. §. pragnantes, uctatusferve.
tar falvus & illalus L 8. deflat. hom. nec {pesanimancis perimatur,
l. 2. fI. de mort. inferend. neq; innocens, proprernocentem, patia-
wit cladem , Hapreeht. ad §. 5. L depubl. Fudic. n.18§. arq; heee

rocedunt, etiatnfi novilsime concepenit Boc. c. 4,1, 260. vel in ips}
cuftod

pan.mec refert vulgo conceperit fxmina, vel ex marito {uo. Dam-
houd. iz praxi Crim. ¢, 41. n.7. 'mone cuidem pbﬁpai‘mm ,1ntra
40. dies, Pucrpera torquern puwﬁ glin d. 1. ;. qmaante hos dies,
vires recuperalle non cenletur, Hippol. de Marfil. in 1. pr. col. 5. f. b,
& partusrecens editus, obnucrimentt & lactis materni cerrhpio-
nem; a¢ defectum, perire poflet, Boc.¢. 4. 7. 29.

S Diffi-
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; XLL
Difficilis hic movetur controverfia, anné pragnans territio-
mereali, qua fic, quando reus ad locum torturz per carnificem du-
citur, & funibus alligatur, absg; elevatione tamen corporis, terreri
pofsit? Quod negandum videtur, propter identitatem rasionis,
quz eft in rortura, & territione reali actui propinqua. Facilé nam-
queaccidere poteft; uc fzmina gravida, propter pavorem ex tere
ritione ifta conceptum, abortum faciat, vel ex metu graviori, aliad
periculum parcui cre€ur, Harprecht.ad §.5.1.de public. Fudic. n.18g,
wy; ad n. 195,
XLIL

Ob dignitatem , & privilegia, fidicularum tormenta inferri
nequeunt: 1 Clarilsimis: L. C. de dignit. 2. Eminentifsimis &
pertedtifsimis: L. C. b. 3. Decurionibus: £ 13, C. b. L. 3. C.
de decurionib. utcung; honorem Decurionatus depofuerint: / 17,
C.h. 4. Militibus: 1. 8.C.b.L 4. C.ad . Ful. Majeft. quibus mini-
me anpumeraandi ociofi ifti errones, & nebulones, qui in placeis
& vijs pafsim fpaciantur, rufticorum anferes & gallinas furantur,
atq; ita revera, ficat catulus in{ylvis, militare dicuntur, Ba/4. in s
L.1.infin, C.qui bon. ced. poff. Hi enim non ferendi, Reichs abfcheid
su-Aupfourg de dnno 1555, §. dawmit angeregte, Bocer. de bello & duell.
bb.1.c.28. n.7. 5. Nobilibus: L g.pr. f. bl 11. C.eod. usq; adeo,
ut Judex, quinobilem rorturz fubjeceri, capitalicer delinquere di-
catar. Bald.inl.16.C.b. Dn. Matth. Steph. intrad. de Nobilitate s, -
lib-1.c.6n 41 6. Doctoribus: arg.L.§.C.h. L1y C de advoc. diver[:
7#d. quia privilegijs Militaribus, non proter imperitiam Juris, fed
digaitatis , & publicz utilitatis caufa indultis gandent, Eberbard,
snTop. in locoya milite armsatz militie,ad milir caleft. milit Wefemb. in
par ff-h n 10 Sichard inrubr C detefiam. milit n 5 Boc.de bell &
duell lib.1.c.18.n.7. & trait. dequaft. & tore .47 51 & feqq Halb-
ritter in Orat. de privileg. Dd. pag. mihi 326, & féqq. Dn. Matth.,
Steph ind tradt lib. 2. 7.37.6 féqq.  Czterim hifce privilegys ni-
mium fidendumnon efle, monec Colerus de Procef§ Executiv p 2.¢3.
n.105. & Rebuff’ afferit, ad conf. regni Gallici gl 5 » iy noa obftan-
te ;‘)'rivi]egio Jur_is‘communis,m regno Franciz moribus receptuma
elle, quod nemini, ﬁV@_COmiti, {ive Baroni, five Dd. parcatur, fed
zquc
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2qué omnes torqueantur, cui confentit Tholsf: ib. 48. [yntagm.
g
datum, ne allcgarenc)’ura. de non rorquendis Nobil bus, & Dd.
\dem Rebuff. ad. anth. Habita inverb. Profeforibus , -C Ne filius pre
patre. De llluftrifsimis Venetis , & tota ltalia, idem teltacur Cofon.
intrall detorment. c.10. n 3. Talemvero confuetudinem, de jute
nihil valere, & ideo obfervandam non efle, (cribic Clarus n§ fin q.
84 verfie, quaro an DA. Petrus de Ravenn (quem magnis pramijs Bu-
gislans X. Anno 1490. ex Italia, in Pomeraniam, fecum adduxi L Jurisg
ProfefSione in dcadensia Gryphifialdenfi decoravit ) fing. §23.Boc.c
PRI
SEELER

Etfi vero exceptd funttormentis corpora honoribus predi-
P :

torum, ijq; regularicer & firiiori inquifitiore defenduntur ; tamen
innoanullis criminibus, i}'fq-, enermibus,, militiz , vel generis de-
fenfione uti prohibentur. Taliafunt crimina la(z majeftatis, / .
C 2d L. Ful. Majeft. [ 10. §.1. - b. 1 16, C. eod. adulterij, L32 C.ad
L. Ful deadule. talli [ 21. C. ad L. Corn.de falf. Maleficuj; L 7. C. de
Malef. & Mathem, & alia, de quibus Criminaliftz largiont manu
Agunt,
LTV,

Forma Quzftionis confiftic, partim in illis, qua tormenta
pracedunt, partim qua in ipfo actu torture obfervanda fuat, par
tim quz rormenta {ubfequuntur.

XLV,

Quz tormenta przcedunt, ijsdem vel praparandis, vel evi-
tandis inferviunt, de quibus in {uperioribusfatis; fi hacaddantur:
1. Judicem accufatori peftulanti, fi jam legiumis indicijsaccufa-
tus oppreflus, adhuc crimen pertinaciter negaverit, diem quaftio-
nis habende ftacuere debere € € 272, 45, 2. Accufatumi Judice
ipfomet, duobusq; ad minimum Aflefloribus & actuario prafenti-
bus, de {pontanei confeflsione, & cruciatu eculeivitando , ferid
interpellandum: 27z, 46 184 3. Accufatum, antequam eculeo fubji-
ciatar, intentarum, delictum conftanter negantem, querendum,,
efle, quirarione, de inndcentid fud, Judicem docere queat. a7 47
L.13.8. 9. J1.b. Lig Jf depan.lipfiq; ‘copiag repertorum indiciorum»

' etiam
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etiam non petenti dandam, arg. L1p. f. depan Zang.c.3:7- 4. fff'c"qd;
huncnempe infinem, utfi pofsit, eaelidat, aut legiume repro et
Clar § fin q 49. 4 Farimode, accufatoremad criminis probatio-
nem, rennudd inficiante ; admittendum, a2 62 70 186, iratamen,
ucacecafationis fox capita, que probare velit, confignata Judici,
und cam tefium, quos audir neceflum erit, nominibus, & domi-
cilijs-infinuer. 47z 70- Hi teftes, non fuo onere, fed parium impen-
dio evocandifunt, a7 75. ab iplog; Judice, cum duobus Afeflo-
ribus idoneis, adjuncto fcriba, examinandi. 47 72.8ed quid, fi quod
tribanai hbmines examivandis teftibus aptos non-habueric? Vid,
art 72. Audius teftibus, Judex, rel commiffarij, ateeftacionibus
publicandis, utrig; partt certam diem condicant, earundem exem-
pla, feucopias deferipras largiantur, dictis teftium contradicendi,
eave tuendi caufa, tantumd; temporis concedant, quantum cauflz
magnitudo , & necefsitas-poftulabit. a2 73, Neutriauvtem paraum,
poit publicationem atcefltationum, duabus amp'&i'\if vicibus, 11_10«:191-
menta defenfionis , probationifve, in medinm a:’}e:‘rcj caufamq;
deducere, integrumeeft, nifi caufe pendus tertium feriprum fine
mori uleerior: sxhibendumconcellerit. ar2 73 S #lriart 74 5. Reum
indubiratd probatione conviétum, & adhuc delictum negantem,
admonendum, fepro convicto haberi, ut vel hac ratione ad con-
feflionem permoyeaturs quodfi nullatenus ejus confeflio exprimi
noflir, Gue tormentorum utii condemnandamm. arz. 6p arg. ! 16.C. de
4[;{71‘ Clar § fin.q 06 pr.

XLVL
Cireaipfum torture a&tum, oblervandum, Judicem Afle(fo-
ribusduocbus cum actuario-prafentibus: ax2 g7 § wlr. co ordine,
qurad inveltigationem veritacis commodifsimus haberi poterit,
omnes-ex reo circumf{tantias,prout cujusq; maleficij nawurz id con-
veniens » € revifumfuerit ,.maturd prudeatid figi/llatim exquirere:
act 31§ 2. art.48. 49 & [eqq. non autem{ide teftibus quetio fu-
matur nominatinl » an Lucies Titins crimen admiferic, fed quisid
effecerit, auc particeps fuerit, generatiminterrogare debere L4 §,
2. ffhoart 31 §.1.art. 56,
XLV IY
Dealijs delictis, de quibus non pracefleruntindicia, interro-
garireuas
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gariteusnon debet;nifi delidta ejuldemifint fpeciei,&ab ed,de quo
indicijs gravatus elt,dependentiam feu connexitatemhabeant, Bos,
C.5. HHUMm. §.
XL VITL

Si plures-funt correi ejusdem criminis 4 fulpedifsimo incipien-
-dum & 4 quo facillime pofle verum {ciri, Judex crediderit/ 2 §. 2.
{f b. item ab eo, quitimidior eft, vel venerx wratis, 118 pr ffib nam
& ab his facilids veritas exprimitur Dyar. ad b. t. ¢ 4 dfikio, {i cum
pawe: arg. §7. L de Noxal ait. 1. §.§.3. ff quod met. canf Cafon trat.
e torment.c.13. m, 4. A muliere, ceu perfond debilifsima, & crucia.
tui ferundo maximé impari; 4rg. 4./ .28, fi cum marito particeps
criminis deferatur Damboud. inprax. rer.criminal ¢ 37. n.15. & 16,
Zang.c.4 1. 25. & feqq. lremab eo, quiturpe nomen habetex acci-
denti, acab evency, puta, d turpi, edq; proprio facto inpofitumo,
Hippol. de Marfil. adl 1 pr.n.39 [f b [Petr. Gerard. de Petrafanita s,
fing. 75. 1. 7. Fuly. Pacian. deprobat lib. 2.¢.15. n.17. ubis inter turpia
nomina hzc recenfet, Forabofco, Spezzacroce , Pizzaguetra, Fala-
smelchia, Mazzalette, & fimilia, ut, Rampinus, Squarta,

XLIX-

Modus Quaftionis definisus non eft LL. praterquam quod
Ulp.inl. 7. f b. refpondet, Quaftionis modum magis cfle; Judices
arbitrari oportere: itags quaeﬂion'é haberi oportere,ur {eryus {alvus
fit,vel innocentia, vel {upplicios & Arcadius,in lio § 3 ff h. Tormen-
taadhibenda efle, non quantaaccufator poftular,fed ut moderata
rationis temperamenta defiderant : ac Paulusinl 21 ff b, quzftio-
nem nom pxnz, {ed eruenda veritatis caufa adhibendam efle. lgi.
aur, an quaftio fepids rarits, lenius, acerbius adhibendafit, id ex
perfonarum ztate, fexu, habitu corporis, ejusg; imbecillitate, alijs-
vé rationibus erit expendendum. € C art 58 Foller inpraik. Crim.
1. parte tertie part. n. 16, Chilian, Konig. in prait. & proce[] rubris,
vou fearffen fragen .17, & 18.

LS

Tormentorum varia genera , {uperiora fecula excogiraverunt,
Grido Pancirolus o in Thefanr. variar. let. lib.1. c. q1. ex Fofepbo. 15
recenfer, Rotas, Radios, Ungulas, Rotabula, Catapuoltas, Lebetes,
Carailas, Frixoria, Digitaria,Pugiil;xria,ﬂanus fereas,Subulas, Suc»
cenforia, Ollas @neas, Sarwagines. Tholofan. lib 48 Syntagr ¢ 12 2 3.

2 malae
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malz man{ionis, numellarum,taxillornm, ponderum &c.facit men-
vionem. Sveton. in Tiberioy c. 62. [cribit; Excogitafle Tiberium, in-
ter genera. crucia‘tus etiam, ut larvg} meri porionfz, pes fg.’la-:iam_..
ONEYatros, repentc veretris dcl;gans, fidicularum fimul, urinaq; tor-
mento-diftenderer. Meminerunt eﬂan1juranoﬁra,il£~nm iftins
tormenti Fidicularumy, L16..C. b. l. 4. C. ad L. Ful. Majeft. ibig,
Gothofred. Eculeis 4.1. C. de numerar. anltnar: &c. . 7. C. de malef.
&5 mrathem. Ungularum latera fulcantium , 4.4 7.i¢tuum p'umba-
taram L. go. C. de decarionib: & fimilium, Olimenim-, ubi tormen-
tis opus erat, non ut hod:e, quzﬂloms gratia,.rei revinctis mani-
bus, fune fubdu@iquallabantur; imo jure id prohiberi videtur,cum
Imp.in Nutz4. c.uie. interdicat diffolutionem, & enevationem.,
membrorum ,-{feuarticuloruny, {edigneadufti, verberibusgs cfis
avt timulis punctis-crimina facerijcogebamur: Cic. in Verrem. 6.
ait. lib. . fultibus-etianycedebantur; boijs diftendebantur, eculeo
cruciabaatur, fidiculis fubjciebantur , Pancirol: d. I..
EF

Aput nos hodi¢, hecpotifsimum genera frequentantur: Pri-
mo, {olent crudelicatis illi adminiftris, {ubtilioribus ac duriter con-
tortis funiculis manus junturas reis ar&ifsime conftringere, aut
inftrumentis; perintervalla:excavatis , cruraipforum<ontundere,
acftrigillare; Deinr{olent reos fcala f{ubjicere, & violenta qua-
damexpanfione {eu extenfione - articulostomnium membroruma
diftringere, ac dilacerare; Quod ficrimen nefandiim fuerit, & mul-
wimurgentiaindicia fubfint, {olent candelis,.cutem reorum, in cer-
tis parubus corporis, lenté aduftolare,aut extremas digitorum par-
tes, 1immifsis iafré’ungucspincisvcuncolis,ijsq; poﬂmbdum accens
fis,aduftione lzdere, Quandog; etiam , manibus, pedibusq; ad ter-
gum {imul ligatis,.dorfo reiin altum fufpenfi; aliquodpondus, pro
ratione per{onz; imponitur; & tum laguenm, ex quo pendec fubli-
nnxs,fb!etcarnifex])srincervaﬁai)aculc»quaterc,a:q;ex1nderrenie-
bundumreddere. Brun.de Jndic. & tort.p. 2. 9.2.n.6. & 7. Dam-
bond. inpraxi Crim. c.37.n.19. & feqq. Zang. c. 4. n. 10.

Ik

Delectus autemtormentorum habendaseft, Namr non quod-
vis horribile & inufitatum rormenti genus decernere deber Judex
qualtionis, wrg. L un: C.de Emend. firv. L. 2.C. de Exal. tribur. fed

quod
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quod vfitatum eft, & minuspericulihabet; fiquidem totura quali--
tas & quantitas ftacvendaeft, fecundumt moremregionum; adhi-
bitis nullis novis generibus’y qua magis ad-carnifices immanes, ad
Phalaridem-vel Peryllum quendam, quim ad Chriftianos Judices
pertinent, Tholof lib. 48. [jnt. c.12. n. 2. Foller. in pract. Crim. 3.
part.tertig part. n.08.Clar.§. fin. q. 64. ver[. Item debet Fudex, & [eq.
IR
Inveniunturverd homines, qui duritid tormentorum, ita tora
menta contemnunt, ut exprimi eis veritas nulio modo pofsit Z 1. §.
23.h. & hi dutim {unt generum.. Quidam enim five nacurx robore
quodam beftiario, five exerciratione occallatd, acerrima etiam tor-
mentarident 4.2 §.25. L1g. §.1. ff. b.-de quibus eleganter Parss
de Puteo de Syndic.§.. Tortura graviory ut notar Boc. ¢ 5. n. 42. Qui-
dam vero artibus Magicis, 1ta tortura dolorem eludere {ciunt, ue
in tormentis durifsimis dormire deprehendantur , ut de Mumule 3
Prafecto Regis Chilpericirefert, Greg. Turo. lib. 1. hift. Franc. c.35..
quem allegat. Tholofan: lib. 34. Syntagm. c.2. n.5. de alijs alij. Inventi
{unt nonnulli etiam Diaboli Vafalii- Ligij, qui dum ad torturam li-
gati funt, verlus quo{dam murmurarunt, de quibus Wier. de praflig.
Dem.lib. 5. c.12. poft. princip. Godelman. de Mag. & venef. lib. 3. ¢.10.-
7.39. Nonnulli maleficijs taciturniratis #c amuleris filentiarys, fe
pramuniunt, Facob. gprenger in malleo malef. p. 3. q. 14: n. 15. Tholof.
lib. 13. de Republ. c. 30.. alijsqs illicitis remedijs utuntur, ne impretla
tormenta feariant. Qua omnia cuicognofcere otium & lubido,
adeat Hipp. de Marfil.in prax.Crim. §. nunc videndum n. 25. Parid.
de Puteo intrall. de Syndic. Damboud. inpraxirver. criminal.c.37. n.
21.& 22, Wier. d. c.12. per tor. Chilian. Konig. inpracl. & procefl. rubr..
von den fharffen fragen / #. 4.
: L1V, :
Adhas taciturnitatis {ortes removendas, Inquifitores varijs’
modis utuntur: Bocerc. 5, . #;- parat, Judicem absg; fuperftitio--
ne haic mederi malo poile, fi 1 fortilegia five {chedas Magicas per
lictores inquirat easq; inventas abjiciasur ita fuperftitionem omng
ex reorum mente cilpellar; Caveat quogq; ftudios€ Judex,ne quif-
quam ex propinquis-reo cibliadferat; interrpmpat’ etiam magicam -
verb orum quorundam recitarionem, Berlich. part 4.concl.practicab.- :
conclyf. 4. n.174: & [eqq. Carerimodi, utinjiciaturin osfrigida B
G 3 aqua,- ¢

e

Universitéts http://purl.uni-rostock.de DFG
2lalisl /rosdok/ppn730914402/phys_0023



aqua, Nicol. Remig. trald. de Demonolatr. lib. 3. c. g. er[ non defint ,
Berlich. d.1. utaliorum quorundam verborum recitatione abigatur
incantatio , Hippol. de Marfil. in prax Crim. §. nunc visi@dltm, 77.!1/‘1"‘.

& fimiles, cum pietatem & bonos mores lzdant,cauce {unt vitands,

K i arg. .15, ff. de condit. inflir.

X7
Inguificione habitd; fi circumftantiz conficta & falle depre-
hendancur , cum acrimonid aliqud reusd Judice objurgandys, ac
proin> quaftionibus acerblon‘(‘ms perccilsndus,‘eraf‘.,uf ciraomnem
fucum, veritatem liquido edifferar, €.C. art.57. lmo; {1 revocetque
prius faflus erat, contra quem i‘ndi_cia probata mmtdnr,ﬂuxfho rg-
peti poccﬂ.; nifi graves rcv.cicatxoxw.‘ls‘cguff:s antin clcnfc'iawnem er-
! rore magno, autintolerandd eculei, (e indudtua, oftenderics arz.57.
3 LAV
Hec repetitio; au {uper ij{dem indicijs fieri pofsit? intricata
elt quzftio Communis eftnegativa. Grido L'/e Suzaria trall. de Indie.
& tort.n.57. & b, Ludov. Bologn. {fz addit. n.58. ubieftatur de
communi theoricas ac {vader vrd {ententia contraria caveant Ju-
dices, ficutabigni. Conrad. ab dnten, infita poyauRg A 81, Pe 2. C.7.
cire. fin. Menoch. lib. 2. de 4. 7. Q. cent. 3. cﬂ‘rﬁ 272.n. 6. diftinguic,
inter reum; qui {ufhcienter, & qui leviter fuit torrus, ut hicretor-
queri pofsin, ille nonitem. Cafon. tract.de torm. c.14. n.3. diftinguir,
inter reum, contra quem indicia non multum urgentia extant, &
et qui urgentioribus ac evidentioribus opprimitur indicijs,huncqs
repetiin quaftionem, ilum jurenonrepetipofle, affeverar. Sed w-
tits eft, fine diftinctione hoc affirmare Judicisg; arbitrio deferre:
perlab.ff b, art.5§. Boc.e.g. 7.30. :
) X ER
Quoties aurem quzftioiterari debeat, quiajure decifum non
eft, ludicis arbitrio relinquitar. arg. L 1. ffode Fur. delib. Netamen
in infinitum procedatar, volunt Dd. nop ulera tres vices, ream (b
rormentarevocandum. Cafon. de torment. c.14. n. 4.5. 6. ubif{cribir,
reum tortum ultraternarium numerum , immoderaté fortum vides
| i, & faffum vi & cruciatu tormentorume.,
‘ LVIilL
| Huc pertinent partes Actuarij,qua non funt ultimea, neg; con-
< temnenda; in capicali judicio. Is fummd diligena), ¢6 ordine, qud
fingula
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fingulafiune, diftin@im & figiilatim confignabit, €€, . 2. 8. ult;-
d;-t'.;;. infin. art 181, 1§2. 187, nmisfj; mandabic tormenti genus,»
quantuséj; illius fueric fmpecus, quoties infliGtus, qud fronte, cone
ftanud, durinave, cortus illum (ultinueris, Tholof: in fintagm. c.12.

#n.25.Clar. §. fin.q. 64. §. Fudex antemdeber. infin. Neg; illa, qua

medijs profundent rei cruciatibus perferiber, fed ea demim, que

recens quaftionibus exempti confitebuntur: ar#.5§. urpote qua mo-

meatum ad veritatis inveltigationem {unt allatura. Remus ibid,

LIX. _

Effectus Quaftionis fpe@atur, in rei criminis convidt confels
fionemq; ratificantis condempatione ; Eju{dem compertd s purga-
tive innocentid, abfolutione; & Judicisindebité ac illegitimé tors-
turam decernentis pend, X,

Confelsio criminis dreo in tormeftis faa, rata haberi non
debet, urmetu.extortas nifi reus excra locom torturz, ad bancum-
Juris, ucloguintur, quamprimum i quaftionum doloribus quieve-
rit, virca\f;; refecerit, alterd poft tertiove die, eam ratificer, /. 2. 767,
atg.ita pofimodumaput afla, C.de Cuftod. reor. are. 50. Cafon. trai?.
de torment. c. 2t.41. 2. €5 3.Clay. § - fin. q. 46. ver[. caterim fireus, ¥ e=
Lemb.inparf.h.in fin. L X

Sijam omaia,de quibus egimus, accuraté obfervata fint, f; prie
mum conftetde crimine, fi ex verifimilibus indicijs tortus fit reus,
ficjusfit condutionis, urtorqueri pofsit, fi legitimé fit habita qua-
ftio, fiverofimilia fit confeflus reus, quz ita poftmrodum {bnt repers
ta, fiidem perfeveraverit in confefsione, ZLang. c.ulf. n.19. & feqq,
Judexin eum (everam (ententiam depromere poteft, 4 /4. C de pen,
{.2.C. guorum appell. non recip. art. 60:90. quz tamen malcficio con-
digna fic. / w.pr ff. depan.l. 4. § 1. ff. deincend. ruin. natfrag. inéi;,
{cripturam red.gtur, ac ex {cripto recitecur, art.2.93.94. atg; con-
fradtd manibas Judicis baculé,executioni mandetur,quam {ub pz«
niviolatz publicz pacis, nemo impediert, fi fortean juftitiz admi-
nifter minds feliciter {uo munere defungacur. arz. g7,

LX1L |

Condemnato Reo, diio adhuc juris remedia affulgent: Unum:
Appellationisy alcerem Nullitatis. A {ententiafevera judzcislat&
ex confefsionerer, potelt iple reus appellare, vel etiam tertivs,
quamvis reus appellationem nolit admirtere, perire feftinans, L6 (R

de ﬂfpc/—
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Ae appellat. 1. 2. verf ficut enim C. quorunt appellat. nonvecip. quod
cuamnumin Germamd in varidieft obfervantia, Zang ¢ #lt # gy.
Nam licetimperijlege s appellandi poreftas denegetur 1o caufis cri-
minalibus, Ordin Camer.p.2.11£.28. §. Item nach dem Mynfing. cent.
5 ¢ 0bf 41. rectius tamen illa lex accipitar, de prohibitione appeila-
tionum, quz ad Cameram, non aliafubalterna Judicia, referuntur.
Vult.2. 7. R.c.33.m.25. Magnif Dn Cothman. confil.14 n.60.& (249
Nullitatis remedio, quod edam in criminalibus recipitur , Ordza.
Cam all 1 uti poteft, {ieum Judex absq; canfz cognitione , ad tor-
menta abripuerit, Bocer. ¢. ult.n 12 6 [eq9.
JEaeEl L,
Ouod fi accufatus in negando perfticeric,(qualemPracticiBea-
tom appc&lam) per inficiationetn pértinacem , indicia contra ¢ mi-
licantia, elifa purgarave cecfentur, proindeq; carceribus fub jrra-
mento {ecuricatis, feu de non vindicando carcere, (dequo Speckhan.
cent. 2. claff 2 g.15. ) relaxandus, ac dimictendus, atq; non modoab
intantia, {enobfervatione fudicij, (ed definitivé abfolvendus cft.
I ult ff.decalumniar. art 61 c. ult. depurgat can. Gomez.3. refol 13.
n 28 Fachin 1 Controv.33 €5 9. contr.6, Bocer. ¢ ult.n. 4. Bachoy.
ad Treutler.vol 2 difp 31, 8.5 bt G. ‘
X0V ‘
judici indebis? ; injuﬁé , nullisq; indicijs praeambulis , FEUM
! torquenti,fquod facilé probari portelt, nifi contrarinm docearur,
oy Wefemb. inpar. [ b.n . innocentis elogium > feu cautio jurata, de
, non vindicando carcere, (¢in g¢fthmworen Vrphed ) urcungs jurisja-
randi religione exa&afit, munimini minimceft, quininomnem g
damani, injuriarom, ignominiz & cruciatus caufam teneatur. 2rt. 20 t
2161 infin. Proindeqs & civiliter injuriarum, / 15 §.74. & 4. ff de !
Iniur. wiligs legis Aquiliz attione, Lz prff ad L, Aguil: & crimi- !
naliter, 4 reo pulfari poreft, prog; ratione crudelitaus {uz punitur,
A art. 61 in fin. Nam fi dol infonrem torfit, tortusqs inde decefsit,
aulterirad legum merito (ubjacer, peniq; morris afficicur L1216 C. 5.
z’ ubi Gothofred Chil Konig.in praél. € procef§ rubric. 0o e charffen
| fragem, . 78- g-’»-?/"- § fin. q.64 ver/. Judex antem: Si per impericiam '
verds latamvé culpam, tormentainterri curavit, pro modo culpaz, 1
! arbitrid Tudicispunicur, art. 61 infin Konig d rubyic.n 39. Boc d. c.
! #lt. m17. minim g juvator ratione oflici) in quod contra ipfius
‘ naturam, dcqumt. arg.l7.§ 3. [ pro emptor.
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b & figiilatim confignabit, €C, 2. 27 8. ult;-
§2. 287, umisfi; mandabit tormenti genus,»
mpecus, quoties inflictus, qua fronte, con.:
gus illum {uttinuerit, Tholo/: i fjntagm. c.12.
§. Judex antemdeber. infin. Neg; 1lls, qua
cruciaubus perferiber, fed ea demiim, quae
empti confitebuntur: arz.58. utpote qua mos
reftigationem (unt allatura. Rewus ibid, 4
L1X,
iis fpeatur, in rei criminis convidt confel-
ndempartione ; Ejufdem compertd s purga-
mone; & Judicisindebit ac illegitimé tors
A X,
8 dreo in tormentis faca, rata haberi non
b 0ifi reus excra locum torturz, ad bancum.
pprimum 3 quaftionum doloribus quieve-
ters poft tereidve die, eam ratificer, 7, 2. 1bi,
2, C.de Cuftod. reor. art. 6. Cafon. tradf.
3 Clar. §. fin. q. 40. ver/. caternim fi rous,We-
LX I
ibus egimus, accuraté obfervata fint, f§ prie
ts-{1 ex verifimihibus indicijs tortus fe reus,
vtarqueri pofsit, fi legitim¢é fic habira quz-
pfeflus reus, qua ita poftovodum fuae reper.
tin confelsione, Zang. c. ult. n. 1. & feqq.
rotentiam depromere poteft, 4 74. C de pan,
recip. art. 60:90. quz tamen maleficio con-
en.l 4 § 1. ff. deincend. ruin. natfrag. im'{;,
ex [cripro recutecur, art.2.93.94. atg; con-
paculd,execurioni mandetur,quam (ub pz.
> bemo impedie, fi fortean juftitiz admi-
munere defungacur. arz. 97,
10261 T
-duo adhuc jurisremedia affulgent’ Unum:
Nulittacis. A fententiafeveri Judicis latd
{t iple rens appellare, vel etiam tertius,
wem nolit admuctere, perire fefunans, Ld.
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