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Difputatio Inauguralis

RRAFERENTIIS

ET PROTOPRAXIA
. CREDITORUM,

Qgﬂﬂ..
Ansriciis S,'S. TrRiADOs

Decreto 65 anllovitate AmplifSsmi FCtornms
ordings in ivclyta Roflochienfi Academia.,
Sus Pr&ESIDIO
Ampliffimi , Confultiffimi & Excellentiffimi Viri,

D~ 1 romz LinDEMANNG
JCti celeberrimi, Juridicz _Facfiiiiatis‘ DECANI,
Prazceproris & Faaroris fui celendi,

Pro fummis in utroq;jure honoribus &

 privilegijs DoGoralibus confequendis

Publico examini fubijcir
Daviop Grexinus

Femarid ~Holfaruos, :
Ad diem 23. Decemb. Horis antemer. & pomerm’.
in Aaditorio Majori.

Rosrocul
Litcris [uv exferipft 70 4 C HIMUS PEDANLUS,
Academia Typog. Auno 162 4.
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;‘; & 3 {
A . o) T

DE PREAFERENTIISET
PROTOPRAXLA CREDI-
Yelrtean 1Y A - TO R_u M.

g s P b

%3 Iverlum creditorum jus, quo-
sbaratum, jamfamg; ad lamentabile bene-
- ficium cefifonis, Vel Amilia extrema juris efe
3 fugia &refugia recarrentem debitorem fibi
S x4 obligatum habent; lites producit, hoc pra-
fertiminoitro/ckulcerato feculo; pene infinitas s adeoyutde
. prioritatealreccationes aqué fermid familiares , atqsabfo- -
}' nium in prandieiynons maléd Ventura de Valent; s Pare
- Bben, litigiof lib.1,¢.13. n.15. effg dicantur,
L se b pes IL : )
1 Equidem quin debitores quovis padto contrahendo
fean creditum enndoomnibus fuisgreduoribus juris vin-
culo fefe obficinxerine, dubipm non gl s . Quia tamen nec
canfa debandi, neg perfona cai debetur_femper,una & ea-
dem .} accidicy ut jusetiant unids,pra altero’ fepifime fit
aligd" atg; aliud, adeog;unus creditorum alters in, confe-
quendo debito non imnietito praferatur.
A s - ; a 11L Sii TR 3
_ Inuniverfum autem ompium creditorum jusita di- .
finctum effe videtur, ut quibufdam fupra debitam ses,
etiam ngxa & obligata fint: Quibufdam ad debitym’ con.
S — A2 fequen~

i

¥

“)é
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fequendum puda & (implextantumin perfonam co mpetat
adtio arg.leos auig. (. qui potiores inpign, l.6. C. de bon,
anit.judic. soffid, Gail. 2. obfervat, 25. in pr. Havtm. lib, 2.
obf.7.& 12. 1lli generali voce hypothecarij fegreales: Hi
vero - petfonales , item chirographarij dicuntar Zalty
libvJarifpru. Rom, c. 34. Have.d, 1, & obf 1, inpr,
IV.
Nos utrinfq; naturi , quantum ad propofitum attinebit,
fpeciatim confideratd: mox quis inter illos in concurfo or-
do prioritatis fervandus, cuiq; exhis potius jus competat,
brevidime perluftrabimus.
V.
Et quidem hypothecarij pro diverfitate vel conflituen-
tium, vel modo conflituendialij{uncatq; alij.  Aut enimw,
conflituitur pignuspublica magiftratus & legum an&orirae
te: Aut privata partium conventione: Illad vel 7 Edicto
Pratoris, vel 2. Sententid Judicis , vel3. tacitadifpolitione,,
legis : Hoc expreffo contrabentium confenfin,
LV
Pratorisedi®o, fenjullu& mandato cujusvis hodie
magiitratos;extrajudicij firepitum, citraq; plenariam caufe
cognitionem creditoribus in bonis debitoris contumaci-
ter forté abfentis, pignus ('id quod ddecernente Pratorium
appellaturzos, 2.2, C. de prat, pign. Y ex primo decreto cufto-
diz caula conflituitur 2oz, tit. D. & C. Ex quibm canf, in pof-
[e)]- eatur,@r tit, de bon, anct. jud. po[fid, ‘
% VIL 4
Cui immiffioniut fitlocus neceflaria quzdam requifi-
ta tam expartc 1, Rei, quam 2. Actoris, ut & 3. Judicis con-.
currere opus eff,

Ex par-
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VIIL '
Ex parte rei ot immiffio decerni poffit requiritur
1. Fraus & circumf(cribendi intentio /, Fulcinim 7, ¥, 2. ibi ~
[ed & neceffe D. quibs ex canfis,l, cum proponas 9. ibi ad cir«
cumfcriptionem (', de bon. aui. jud. poff. 2, Latitatio, feu -
turpis fui , creditorum fraudandorum caufa cum tractu alie |
quo temporis occultatio d, /. Falciniw §, quidfit a.4. 8. .
latitare 8. D. eod. d.l. cum proponas C, de bon. auit. jud.
Quz vtianimum & affeGom laticandi deliderat d, /. Falci-
nim J.adesa, 7. paffim tota iffalege D.d, 2, Ita citra di- .
feritmen loci in eadem civitate, imo foro , & ingenere quo-
cunq; pacto fui poteftatem non faciendo L Pretor ait 2,in
pr- & 9.1.d.¢. contingere potelt 4. U, Falcinim ¢ illud fsien-
dum 13, 3. ut nemo it qui eum defendat,h. ¢, qui ut abfentia -
¢jus duriorem adverf(arij caufam non reddat, procuret, d./,
prator ait 2.inpr. & 5.3, 4. baca. 5. inpror 9.1 inf. D.d.t, .
b jiminor 5.D. de rebows 4(4;‘2.{‘/4:1, po/fid:d, l, cum propanas, g, -

Ex parte ¢reditoris requiritur 1, crediti fe juris fbi fam-
mariaquadam probatio /. 2, 4. fciendum,ibig Gl. & -Dd,ad
exbibend.l 1. 8. quod fi. D. de Prator. [flipul, 2. Fa&z per. .
miiniltrum velapparitorem immiffionis in e prafente ace
ceptatio l.2. 8, fiju/ferim ,ibi, nen pro traditis. D de acqui=
rend. poffef]. Negug ant, intraéf. de pignor. part, ;. membr. 2,
per ¢.contingit, dedolo & contum, . non et miram D, des
pign. altiones. :

ol e 1 e \
Tandem ad Pratorem quod attinet illum tam canfan,
quam modum fea formam immittendi djure prafcripram,
obfervaredecet, Necenim tam graviaatq; extraordinaria
remedia pallim arg, L 1, inpr.ibi,fi de hiv alia adtio nonerit,l,
fiquiig 9. fin, D, de dil, mal, fed demum ex certa , eaques

A3 gras
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g raviffima & jultifima cagvfafibnydufgcnda arg. § liceray, 7,
q\di'é‘:ex.qziié‘m B, - QhG HIRAR, S8 ST :

: X1, e :
Julta auteth-canfa potdeur ff immiffio e. g fatvel 1,
damni infe@i nomine, domio forté vicint rainam miinitan. °
tel, 7, & tor. vit. de damn.infétto ], poffidévi 2.5 L0bi ¢ ideo,
de ﬁ;qd‘if,paﬁ?]]. L1, "D, Ouibie 'ex’c -inﬁoy.' gel 2. vens

A® Y

tris . 0. & 2ot tit. de Carbon, edidE Savy. tot, tit, de f)fﬁ‘i'c.wnt: -
cumdiobm Jeqy. yel's Tegatdtuim feu fideicommilloroms
torFit.ut'in poff. kegar, vel fideie.canfdeffe bcrmaxime condi-"
tisodlitn L idecrere 2)'C. Juiporior. Nam de legatis purd”
ref&s Eéic'igz‘ét“i?g%&%ﬂs‘f& fhetichydortitca 1.2 C, \dom v
w200 YOy NPl 2, 1 [T Vgt el 3:dbts Lt
SHAF DRV} 158 %4, D, dediver( & tempor . 38"
infin, D adlmliniel) Ol in 1 conflinte D. folats witvin,
‘l’d‘ff“ﬁ%d}t‘?ﬁ‘!ﬁ' i ":j‘ju»f‘d"n.h,‘.j’u‘risr nlogri’;fcr?}i{‘ld’i.'élxﬁﬁ,}’:;
L 188D A falk nlﬁ | ”f; Piced PO N g Nl de s
ventr, in jpic, tot, tit. D. ¢ C.de Cur, bep. dgndo, ;s

=tio} 107 ebvi U9
- % I.

i‘*M&Iﬁsfeh‘F rgmmiflionis decirnend# conlifficin "
eoy 8t ¥ °r faciac: 5?,3&1.15”,1. 4. 'de davino ‘?:3)@673, ?Zim_:‘[;fzi)il;""
et . “ e 8 a6 1 1ag oy erv Ml
c.]@mﬁca\’/ﬁwrﬁ s petitionen ) de fﬁ’o cagperenté . adper-
eoB 73 s A IS, P, e U B Yo, il A
inparal D de juritdic?. 3 ed tevnam citapienen, velunam
pevetSnisth L prdpebahdim 5 m. O de judic, 3. Pro
menfura debiti anth, & quijurat C.de bon, a.wc?i‘ﬁ?a’i?{péﬁ"“
f7d. N?“'U' S5 4. J. 1, “Bart, jn Lfi finita 15, §. Fulianw 15. de
dagiiio FAPEPE} BRIH A 3 GOEL I dam vl Tio® uifo,
q;&if'ﬁabetur pro executione B4 in'l 1. nam12.C" dejuié) P
Fifei vel per'miniftfd‘s'\iq)r{c prafente realiter excquatyr,
i e 1 o s
" Cujusreieffedtas praterjus fotandi;' ey qua frvan
e = neque-

a g
s

Y
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mequennt, vendendi, Lg, £, in venditions 8.7 g8 finB .
mandatis, §anira deyegoir, yes y pracipuus off culiodia &
{ccuritaseredio: Ml gsnamg; ¢l pignori incuw bere;quam
an perfonam ageret, impari 128 anpr. D, de K. 7. 1. plu cay:
tionti 25,°D. eod, Quam cultodiam, pratetlaplo legitimo ad
cam rem deftinato (pacioylpterveniente nim, prafertim
in per(analibusylecundo decrgto,e. fin 6.0 in alijs & 5. ule,
ety gp bite conrefiata, diftrahendi fequitur, facolias sos, 2z,
D & C. de bon, auit, jud, pofl. & 14, D, Duibw ex caufyin
-poff.eatur. : : ; N PEERH
e WX IV
Allud in hacimmiffione ut fingulare, ita vulgatum cft,
- Quoduno ex ereditoribus miflo cateriomnesuna, refafis
tamen [bmptibus &impeniis,immidi videantur L. anm ¢2.
- D.deton, auit. jud, poffid 1, cam apad veteres 10.(ecd. An
vero generaliter & omui rcalu immifli zquali jure ,ut nyls
Tus prioritati locgs fit,, immifli gideri poffint, nonabssg
quzritur 2~ Mifia longiore interpretum hac dere alterca-
- tione dicendam, videtur,regnlam iflgm wum officium per.
dere, 1.6 prior immiQus diverfum velrationecaulz, vel
~perfona , i reliquistitulum habeat per L. fidecreto.C, qui pot,
Ljipoidquam , utinpe/fef; legatar, Gl d. [..curn‘ nnsw; verbo,
_ex creditoribm | 2, Si ex prima deereto. immillorum ali-
quis jus ca immiflione [ibi_ quafitum per impetratag
ex fecundo decreto immiflioné plenivs eccupaveritadeogs;
ut virtute hypotheca ex primo decreto fibi.conflitutz fatis-
fieretintempore proflpexeris arg. b Fulcipim 7. §. illud 13,
D.exquib. canf.in pef]. G 1. 1. cum ungy ,werbo ex exeditorin
by verf fedibiin fecundo decretoid exprimess. 3, §i cum
. alijs immittator & is, quialids exconventione rem fibi ob=
Yigatam habet/. pro debito 6.C. de bon. and?, jud. poff. | nemo
D.R,F. & L dlf‘f. {afo, verf,item obtines, quod bic digitur [

S e | Bons

S
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nonobtendatur bypotheca, aliis fecws,  Duaoenim hoc cafis
concurrentia vincula fortius uno ligare videntur ¢, fed #o-
die, I. de adopt. auth: itag C.comm. de [uccef]" }Vefemb,
confil. 221. num,61. & 62. G sonf.375. num. 21, confil, 49.
nam, 18, ;
/ x V.‘
~ Sententia Judicis pignus, quod Judiciale nominatur,
~ conftituitur ,'quando ex caufa judicati pignus capitur, vi- -
“¢tarq; in pefielionem bonorum rei condemnaci mittitor :
“dequaretot.tr.(fiincanfa judicati pignus captum [it 1,(i de-
cretoz2.l, camremp. 3, C, qui potior. Succedit namg, in vi-
cem obligationis ex caufa contractus autoriras jubentis
“U.vescbcaufam 1. C. 7w canf. jadic. | ult. 8, fina. (. de jure
dom, impetr. Quis agtem in bonis hifcemodi diftrabiendis,
ut poft rediofam rei cultodiam noftrum tandem  confe-
quamur, orde fervandus paflim defcribitur, to2, 2ir. (7,
de jure domin, impetr, tit, de bon, anc?. jud. poffidends,
; £ XV 1 : ~
Etliautem reipfa & effe¢tujudiciale’ pignusa Pratorio
in plurimis differat, 'ue 7, reluitione, aurh. & qui jurat C,
“deboniani?. ,‘ud, polf.Dd.in l.propernna'uw I fnaCde 'iﬂr/ic.
« 2. ordine . tempore conftitvendi/, d diveo picis,inpr. & §.
“invendit, D.de ye judicata 3, Prelatione, . concreditorum,
“inidemjus veladmiflione vel exclafiotic . £ & jarers. D,
Cquipotior,l, 5. 8. 3.6 4. atin poffe[f  legat. [ 15. §. 17, des
“damnoinfelt. dl.cumvnmw D. & d. |, cum apud weteres 10,
' C.debon; aut. jud l.2,C o de'extc, veijud, l.flexcanfa C. des
“pranfaii. Cajac, 5. 0bf; 30. & 9. obfoubi & alizs utrived, pig-
“morss differentizs notat.” Hodie tamen officio judicis & Prz- *
" torisin unam eandemgq; perfonam concurrette , adeoque,,
" judicePrzrotis, & Prxtore judicis officio fungente, nomn.,
“adeoraro; nec eriam malé diverfa hzc, ut officia, ita.
” nomis
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nomina abinterpretibus magisad praxin quam juris vete-
ris difpofitionem refpicientibus confunduntur, /7. & 2,
C. deprat. pign, ibi, & jedicibuws datwr, & Pratorinms
muncupatur, .13, in pr. de afufr. l, Titia ;4. folut, ma.
trim.l, 41.inpr,de minor,l, 2,ibi Gl. ¢ Dd, C, qui pot. “UVal.
G uil Fiorft, in trjuft.p. 2. difp. 1, th, 2. lit. D, Ceftal, ad
.1. 10, D. dp /s :
XVIL

Atq; his quidem modis viva magiftratus voce pignus
conlticuitur: Confequens eft utporro quomodo nuda di-
fpofitione legis inducatur videamus: Cujus fpecies feu po-
tiusexemplain jure hinc inde infinita feré proponuntur:
Ex quibus nos potiora & frequentio:a paucis perluftra-
bimus,

XVIII,

Et principio quidem pupillis, minoribus, item prodis
gis, & in genere quibusvis aliorum adhuc confilio indi-
gentibus &, impubéres 5. 7. deeArtil, tut.l, 1.in pr, ds minor,
}. 48, de fideija/for.in bonis tutoram procuratorum /, ¢ mu-
Vieri 15, de curat. far, dando . ult. de tut, & ras. difirab,
itemProtutoris, vel cujusvis adminiftratoris,cujus fub manu
& poteftatebonaipforum funt, nontamen eord heredibus,
J.tg.debor. anit. jud, poff. tacitalegibus conflitura eft hypo-
thecarot. tit, de tut, & vot. diffrab, tot. tit, [, arbitr, tutel.d,
wle, 9. difeverss C. de legir, tator, |, dabimmd, 19, D. de reb,
auid, judic.po]. Oua de velaté Beuth,intr. de prel. .1, &
tribus feqq. Neguzant, depigu.p#rt. 2,7, 4.854m.0. cum [éq.
WFef. counfil, 104. 1. 23,

XT1X,

Eadem ratione liberi ratione bonorum maternorum,
( qua qualia; praferiim dejure Lubec, effe reputentur ex-
Plicatara Cothany vol . Refp. 28 n,6.) in parentis ca ad-
(7o B mini.
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miniftrantis boois , d tempore quo adminiftraria patre ea
cxperunt,tacitam bypothecam habunt, per allegataapad.
Synfing. cent. 1.0b[. 59, Cothm. Ref}, 34, wol. 5. n. 43, Ne-
guz.ant,de pignor.p.2.m. 41 8,13, Lipfen[ & thtteéerg. 6=
fbh.than.p.;.q.z,ﬂ.4ly

XX,

Minoribus zquiparantur Ecclefiz ¢, 1. 2. de inintegr.ve:
Litut [Vefenb, in parat, C.deinintegr, vef?. minor, num, 3. &
tit Quibm ex canf.major.item confil. 211, 1. 2. & confil, 237.
n.65, Ethis imiles piz caulz aliz, ut orphanotrophia_,
xenodochia,&c.quorum emniam prz laicis in bonis admi-
niltratorum caufapotiorelt, L privilegia 12, juncita anth.
caffa, L. [ancimus 21.ibiy cum etiam veteres lrg,w €aquc jurss
divini [unt bumans nexibm non illigari fanxiering C. de SS.
ecclefarg. L. fi quis donaveritis, verfiitem in Xenodochijs,ér

Loatinter 32,C. de SS. ecel,
XX e
Fifcom Imperatoris , qui tamen & ip(e ordinario jure
experirt debet Cothm, Refp. st wol, 2, n. 14, & 15, tacitums
hypothecz jus, in perlecutione, non tamen poenz, [, /74
qui 28, ubi “Bart, dejure Fifci lib. 10, L, an. ibi pana exactio
posiponitay C.pani fifcalibaw creditores prafervi. {ed debii e.
g cenlus, tribotorum , paffim tot. 111, C. 7 propter publ, penfi:
tat, & tit. Sine cenfu velveliqus fandum comparari non poffé
fibi conflitutum habere extra omunem dubitationis aleam
politumelt /. quamvs 2. €. deprivil, fifei d. }.2. C, inquibme
caufisl, aufertur 45, 8. fifcwn, & paffim tot.tit. D, & C. des
Jure Bfeil fipignu 8. D, qui pot.in pign, bate Cardin, Tafc hus
gonch, 383, 1it,F.n, 21, 22, & féqq: ;
XXI1I..
Caufa quoq; Primipili (qua vox quandogs; admini-
ftratorem. angonz milicaris;, Donell,intr, de pignor, quan-

dog;,
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doq; iplam annonam denotat?) propter publicam utilita-
tem , QU privatorum pactionibus praferenda, privilegio
tacitz hypothecz munita cenfetur , £, . (' de primipilo 11b,
w.l. 2. (\quipotior. Nov. g7, ¢.¢.  Huber & primipilatus
hoc f{ingulare, quod liberi etiamfi parenti fuo non exi-
ftanc heredes, nec quicquamiex ejus bonis percipiant, ex
caufatamen primipili, conveniripoffiat /. £ (. d. 2, arg. 1.3,
C.derevocand. bis quein frandem I, fitators v, C. de com-
pevfat. Trem quod dos,que tamen & ipla privilegiata eft
ot tit. C.deveiuxor, alt, 1, affidus C. qui pot, & Wefemb,
laté Confil. 203, numer. 24, contra jus regulare tos. tite

¢ uxor pra marito , in fubfidinm debitis primipilari-
bus icobnoxia. /, fasis notum 4. C,in quibm caufis pign, vel
bypotts,

¢

, XXIIL ,
Mulier praterea, ut & fponfa,nuptijs etiam non fecntis,
L2.8.fcumll. [egq. de privil. creditor. 10 caufadeotis , dona=
tionis propter nuptias, ut & bonorum paraphernalium t3-
-citam in bonis mariti hypothecam habet d. /. affdus. C. gus
ot b, un.C.de rei uxor.al. §. fucrat. §. de action. ], 29. 1. 30,
C, de juredot, Nov, g7.¢, 3. per tot, & Nov, 109.¢.1. Eamque
ut jurarcaliaalia £ privilegiade R, 1 c. privilegia ext. ecd.
ad heredes quolcund; tranlmittit 7ofon, ind. J. fuerat ». 39.
in fin, Neguzant, de pignor, p, 2,m. 4,1, 30. 31, 32. tot, tit, C.
fe bered.ad?, - .- :
P XX IV, .
In dotalitio, utpote quod in locum dotis furrogatur,
imo dotis quadam qualtcompenfatio eft Flefemb. de feud,
& 6.7, 21, idem quadin dote, ob naturam f{urrogatorom,
juris tatvendum ZZefemib. confil, 77,0, 7. Cothy 4. Refp. a1,
c el 3.8,50 34 (’9‘/"5}7- ;
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XXV,
Ad bona tamen extra domum mariti exiftentia, & uxo=
7i velut propria refervata, utpote qua maritus neutiquam.,
poflidet, nec eorum fructus lucratur, privilegium hoc non
extendendum verolimilius ek /, maritus ibi Bart.n,2,C, de
procurat, Cothm, Refp, 47.n. 103. & feqq.
XXVER
Huicautem hypotheca ut fitlocus dotem numeratant
efle, id quod mulieri ¢t probandum G /. in d.l. affidus,tot.
tit.C, dedot. caut. non numer, Mynf. cent. 1, obf. 61. Gail. 2.
ebfervat.sr. V%[ in par, D. de privil. credit. n.s .oportet.Soli
namq; confeflioni mariti , contra creditores ( nam quoad
fcribentem diverfaratio et L. generaliter, (. de non num, pe-
cun.l.publia 26, 8. fin, D, depofiti ) fides non habetur zoz. tit.
C.resinter alios aital, [ape,deve judic, c. 1. de confeffis Gl, &
Dd. inl.1.C. de non num, pecania VVefemb, confil.273. n, o,
@ 7.laté Cothm. d. confil. 21. vol. 3. n.168, Si tamen 1,
cum nudis chirographarijs , cam quibusillo cafir pari paflu
ambulat, concurrat, <Myn[ ebférv. 61. cent, 1. aut f[e-
cundo biennium, intra quod omnesexceptiones non nu-
meratz pecuniz excluduntur, preterlapfum (it 2oz, 2i2, 7 de
lit. obligat. . in contractibm §.1, C.de nom num. pecan. vél
denique ex longa cohabitatione; de non facta nume-
ratione natz dabitationes purgentur, /, pro oneribus mae
trimonij C.de jure dotium . [in a, folut. matvim. |, [ quis , des
donat, inter virum & uxorem,alind dicendum videtar F¥e~
ﬁmb. Confil,273,n.7, & [éq.
XXVII,

Przterea in rei refeionem [ ¢reditor 25, i cer-
tampetatur L interdum 5. Onipot.inpign.d.l, ffventri §. 2,
de privileg credit, aut ad navim fabricandam,inftruendamve

). qui
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I qui innavim 10.1.qued. quis 18, d. ¢. credita,jure tacitz hy-
potheca munita cenfentur, :
XXVIIL ;

In funus quog; & exequias , item adverfam valetudi-
nem debitoris neceflarios fumprus , ( qui de jure communi
ex qualitate perfona & quantitate facultatum zftimandi
I funerss L etfi & paffim. tot. tit de religiof. &r [amt. fun, (Ju-
re,vero Lubec. ad 4o0. marcas: funt reda&i lib. 3. 2iti,
art, 11, ) fabminiftrans , reliquis creditoribus prafertur /.2,
de privileg, credit, ], pen, de relig. & [umpt. funtrum.

XXX

Privilegio etiam prioritatis fruunturij, qui rém apud
aliquem, ‘maximé vero publicam perfonam depofitam.
habenty /. foentri 8. 8. in bonis ff.de privil. cred. |, Ji homi-
nem 7. Sfin, D.depofitii1d quod & Jure Lub. generaliter ob-

ginet b 3, tit. 1.art, 12,ibi trewe SHand dic Durdy vnirew vers
piickeiff. Quz verbaaun etiam ad canfam mandati exten~
denda, nonabs re dubitatur. : #aie 1o
XXX, e
» Redemti ex manu hoftium fuis redemtoribus donec
Adagov reltitnatur q. obfides oppignorati, fingularig;, eo
tamen non iniquo jure; obftricti confentur Lz, C. depofi-
Lim. vewerfis | fi.patrets. b fiquis 20, D, eod, 1, fenatms 43,40

n. D.delegat. 1. ] *
s : XKL o

In prxdium.quoq; urbanum conda&um itaut ibi per~
petuofintillata inveQa L. 7. £, videndum ff: in quibuscanf
I debitor D. de pignor: tacitélocatori pigriori pro penfio=
ne & omni damno culpd condudtoris emergente fuppofita
Gunt 1. certi 9. quando a. C. d.locat. & cond. 1, 2. 304 D. ins
quib, gouf, tacit? pign, | fin. C.codem i3, Pes. Coftal. ad L.

i B 2 itemy
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ftem quia conventiones D. de pait lib, 1, adves(: & adl, s, D

in quib, canf] :
: ‘ XXXIL
'Sequitur quartahypothecz {pecies, ab expreflo qui
‘interponitur confenfu exprefla, a privara partiom conven-
‘tione conventionalis dictas ea conftituitur quibufcunque,
-iverbis etiam inter ablentes & per epiftolam nndo contra-
“Rentiom conlen{u /. Titien,. D. de pignor, aéd. |, contrabitar
g ffide pign.y ibi el Coflal p.g-adver[.1.17,§ . 2, de paid i 2,
\ qua res pign, '
be = XXXI1IL

~Efrantem illa vel generalis omnium bonorum , vel
fpecialis certaalicujus rei L1, de pign:l, 2. D, qui patior, ins
- pign. ‘ : .
i) , XXX1v,
“Mla de omnibus bonistam prafentibus quam faturis
“fev'poltea qualitis L.z inpr.D. de pign. 1, ff quis 9. C. glia-
ves pign. abiGoth lit, d. & ¢, 1, pistquam C. de bered, el
act, vendit.l. cumyes 5, C. fires al. pign, I. paulus 29, D. de
> piga, tam corporalibus quam incorporalibus, bt nomini-
abus&ed, nomen4.C.d,¢, tam mobilibusquam immabili-
-‘bus, Neguzant.in tr. de pign. p. 2, mi 2, inpr. & pa-
« wery 8y Exceptistamen ijs quz quis, vel obe quotidia-
num ufum, utfuntinftrumenta roftica /.2, J executores 7.
C.d. ¢, item libri Rudioforum ; fuppellex £ 5, de fapp legat,
~Aeqil. s2cinf. [ delegat 2, Glinl. Nepospracalo.de 2.8, vel
sdingulasem affe@ionem s ut monumenta {epulchrorug,
<A fimonumento C, & paffim tototit, Cique ves pig. obligaturus
«verofimiliter non fuiflet,confituta cenfetur L ohligatione .
@ ibi (offal. par.ea, adverfaril. 7.1, 8. de pign,d, 1.6, de [app,
Megara arg ) 38. 5. 50 delegat. 3. 1, 7.[f. de donation, Now. 79,
Sty ea £

Qe
=
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”er. 6.

XXXV, t

Hzc de re quavis certa, etiam incorporali, ut jurisdi.
&tione vectigalibus & fimilibus/. /7 4 gui .. abi Dd, Divdes

pign. [ grege13. D, eod. tem fub generali obligatione aliis.
nou comprehental, 2, 5, noniders C. de fervo pign.dato ma-.

nam, modo diferte oppignorari legibus. non fic prohibita.
b qui filios 6, C, & l.creditor & paffim tot. tit.°D, quares,

pign.vel byp.data oblig. non poffant.conttitui poteft.

XXXV :

Ef praterea hypotheca alia publica, h.e, publicé vel,

in jodicio coram judice (id quod hodie communiter fit,,
dursd die vergeichnuf ing StadeBudy) vel coram notario’
in folemniinftrumére confiituta;Alia privata,inter contra=
heates privatim velinfcriptis , vel fine fcripto interpofitas
L fsripturas C. qui pot, inpignore ¢r ibiDd, :
: XA RO
Explicati hattenus funt ij, qui prater ationem perfo-
nalem jus quoddamin re ibi conftitutum habent, = Alte-
ranunc clafle luccedunt Chirographarij feu perfonales , nus,
dam in perfonam a&ionem ex quocung; contractu fenpas
&olegitimo fibi comparatam habentes L. cam tibito. C, qui
pot.in pign.paflim.tot, vit.de rebm creditiny &3 . de literarum

Y

obligationes, P
XXXVIIL : vk
Atq; hi quidem ; hifq; (imiles creditores alij longh. fe-
- vie enumeratifofo. it D & Cgaib,in canf. pign, vel, bypot,
vacité contr, jtem titulode privileg, creditor.Vnlt Liba durif}r.
Rom, . 34, “Beuth. lib, 1, de jure pralat, per totum , varijs ex.
caufis (ibi obligationem conftitutam habentes in diltrahens

dig
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disobzrati bonis plerumd; concurrere folent.  Reliquum
eft, ut quis jamin concur(u creditoram diverfo jure agen-
tinm ordo prioritatis fervandus paucis difpiciamus,
: P sopbime it 3 9 S

Etfan¢ dubium non eft qun tam hypothecarijs quanm.
perfonalibosindiftin€ omnibus praferantorij, quibusle-
gitima ad'rem fidlam vindicanda competit atio, utpote qui
nec credidille,ne’dominitim transeoliffe dici poflunt /. pro-
curatovis. ¢ fed ] dedi f. de tribut a2 1, ait prator 10,9, fi
guid, D. quein fraud.cred. |, 2, ¢, mutui datio 1. de reb.
credit. 1, 1. S1llud de feparat. |, ff ventri 24, 0. 2. ibi , futu
rum eans qui vindicat ante frivilfgia Al s 01871 38 des
peculio, | :

s L& o

Sicresfurto ablatal. fgus ad ¢ C. adl 1ul. de v REE 8
pervimaut alio modo c. inlitersiext, deveft, [fpoliat, ¢ vedin-
tegranda 1, cum finhlibw q. 3. Depolita L. /7 hominem 7, in i
depofiti Nov. 85, ¢. 1,ibi & nulla omning licentia fit, commo-
data“& fimili quo modo alio ad alterim translataante o-
minia domino reftivai debet d. 2. 24.1 ale. (. de yei vindicat,
Lz o paffimtot, tit, de condi?, ob tarp, my]&m Lo, in finD,
Je?(éi"vindicat, e :
b, - IR XL1,

“ " Quaod ipfum jus, ue ut’ rebus extantibus quibus-
cunque dominium fuum vindicantibus indiftin@é conceft
fum videri poffit rebas tamen extin@is locum non fem-
perhabe) arg: g difereri . de a, Y. fitamenzo, in f. ib;,
v extinde veslicet vindicari non poffint. lnfl.de Rey, divif
polfim sit-tit. Dy (. de Rei vindicar,
> : XLII,

Eadem hac ratione liberi bonafba Materna parente

admij
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adminiftrata,qualiqs depofita,dumsmodo adhuc extent,necy
poftquam i parentein propriosufus converfa fuerunt,ma-,
ternaefle defierint, repetere poflunt arg. L pro officio o .0
C. de adminiftr. tut. l. alt. verf difcretss C. de legit. tot.
ldabimudg, 19.de rebus anct, judic, poffid. auth.quo jure (.qué
potiores inpign.l,1.cum [eqq. & paffim tot,tit. (' ff quss alter
wel [7hi fub alt, nom: Quale privilegium in genere omnibus
rem fuam , quam vindicare intendunt, falvam habentibus
competere,dubium noneft, =

XLIL r
Reita fuo cuiq; reftitutd domino, creditores alijad di
firationem bonorum fuo quisq; admittantur ordine : Inu
hisautem omnibus hypothecarios, id eft, eos qui prater a-
&ionem perfonalem jus quoddam in re vel publica magi-
ftratus & legum auctoritate, vel privata conventione [ibi
conftitutum habent/. creditorss 8. fin. de fure. Cothm, vol, 5.
Refp. 20,5, 9.adeoq; duplici jure muniti (bot, praferri, du-
‘biam plané eft avllum /. eos gui 9. C. quipotioresinpign.ln,
D.eod, . 6.( . debon. auit,judic.poffid. . plue cantionss 25. de
R.1 ¢. [ed bodiel, de adopt, auth.itag, C, comm. de fucceff;
Tufch.laté concluf. 127. lir. H.

i dll. ,

Ex his vero, i qui eoram concurfus contingat, quis al-
ter aleeri praferendus hac generali determinari (olet regula:
Illum priorem effe reliquis hyporhecarijs omoibus, cui
priusres it obligata L. fpignus 8.1 & jure o, D.gui pot. ins
pign.l.z.1. 3.1 licetC.eod. l.4,Coad Sc. Maced.  Vulgataou
eoim eft axiema juris, prioritatem temporis, induceres
prioritatem jaris /. gui balnenm 9.1, potior 11. D. qui pot. ins
,pign.l.z‘ C. eod, c. quiprior de R,7. 1m0, Now, uz, ¢, 1. ve:fS

~ baceutem pracipimm !, §, C, at inpoffe/f legat.d,2.C, deprs
% 5 Vik
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aul. fifei, Quz tamen prioritas ex non crediti,fed hypotheca
conftitute tempore computandal, creditor 12, 8. qui primus
2.8 8. flidem feq. D, quipot.inpign. Petr.Coftal. ad l. quis
generaliter 2,m, 4. & feqq. Di. qui potiores,
XLIV.
Procedit regulaifthzc five pignus quis teneat judiciale’
I 2. (. qui potior. in pign.de quare (oftal.ad .10, D, d, t.1ib. 4.
adver[ five legale, (ive conventionale, pafim dic?, toto tit.Ds
& (. qui pot. & tit, de privil, creditor, Generaliter enim.
expre(lam habens anteriorem,omnibus, five expreflam fi=
ve tacitam habentibuspofteriorem ::  Et anteriorem ha-
benstacitam:, omnibus. ive expreflam five tacitam haben-
tibus pofleriorem prafertur, uti generaliter concludunty,
Hartm. lib,2.tit.27.0b(.7, Mynf, cent 1.0b[.5 9. per tot. G.ail 2.
obf 25, 8.1, & [éqq..

XLV,

Veraqnoqne elt pradi®aregnla five bona alicui gene:-
raliter (ive (pecialiter obligata lint, /. figeneraliter 6. C, qui’
potiin pign. l.idemd, et 7.4 f2ibi“D.eod; Regulariter enim:
generalis.hypothecq anterioris generali vel fpeciali pofte-
rioris prafercur, d./, /7 generaliterl.2, D: eod. Novel, 112, ¢.1,.
werf. bog a, pracipimm.. Sitamen generalem hypothecam.
Liabens exalijs bonis.debitum fuum redigere pofsit, non fa--
~ cile permittitor eialteri (peciale funm pignus, nifi forte illud.
in fubfidiam fibi tantum conflitui curaverit, per allegat. a~
prd IWefemb. conjil. 272, n.giavferrel2, C, de pign. 1, fi pignm

8..Diqui pot, in pign,. ‘

XLVL. “

Idem jnriseft (i primo res obligata privato, poft velfi-- )
fco vel reip, velalijcuidam pignori detor, [ /i fundam 4, C..
quipet. inpign.l.fi pignus 8, D,eod, . 2. D, de: remif]. pigror,.
. ' i - Semper:
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Semper namgq; primus {ecundo, fecundustertio atqsitas
deinceps potiorel /, creditor 12. 8. /i frmpliciter 7. D, qui por,
Sic etenim ¢ contrario Relp, quog; creditrix, que pignoris
jare rem occupavit,contra alioshypothecarios eadem tem-
potis prarogativa gaudet, L. 2. (. eod. d.1, fipignu 8.1. an-
tiochenfium 17. D, de bon, anit. jud, poff quadere eleg, Petr,
Coftal,adl.ult,D. qui pot,p, 4.adver/.
X LVIL

Tdem jus prioritatis competit etiam ei qui pignusab
antiquiore creditore emerit,vel quovis pacto inlocum e¢jus
fucceferit, licet quoad [uam perfonam tempore pofterior
videatur d. L /7 generaliterl.1. C, 7 antiquior creditor pignus
wend. }, creditor12, § a titio cuml, feq. D, qui pot, in pign,

. XLVIIL,

Tmo & inpriorum creditorum Tocnm , .quamvis po-
ftea contraxerint, fucceduntij, qui pecuniam in hoc, ut
prioribus e fatisfieret,matnati funt 2, 2. D.de ceff. bonor.d 12
.7 inf.qui pot, in pign.l. 24.in fin. de reb, anit, judic,l.
#lt.C, de privil, fifei.  Sine expreflo a. tali paco,cum), five
debitore five creditore , initosfifco vel privilegiato alij {ol-
vens inlocuom privilegiati itiusnonfaccedit . 1. & duabm
feq.Codebis quiin prior. cvedit.d. |, 24, ¥ 3.dereb.auit. ] 3,
C,de jare fifci. Ci oftal.adl,16,°D. qui pot. p. 4, adv,

: XLIX.

Locuom quoq; regula predicta habet non tantumin,
forte principali feu fummis capitalibus, fed etiam ufuris
arg.l. ecs C.de ufur. . Lucimw 1.infin, D, qui potior. in pign,
1, quero D. de eo quod certoloco , Pruckman. confil, 17. n. 24,
wol.v.arg.n26, §. 14 178. de R.F.c. accefforium de R, §.in o,

Quamyis autem Saxonicis conftitutionibus in ufuris aliud
cantum fit, idq; in multis judicijs obfervetur, & velur -
C 2 quum
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quum commendetur: Nos tamen zquitatem talem, legis
civilisfundamentis de(ticutam , imo ij{dem contrariam.,
haud probandam cenfimus, :

L,

Ettandem tamdiu hac generalis determinatio juris ob-
fervanda, donec contrarium in quorundam perfonis, id
quod haudraro in hac juris materia contingit, cautumre-
periamus, /L, precipimus 32, in f. C,de appell. . fancimus 27,

. dnf.C.deteflamentss, quadere laté (ardinal, Tufchus ¢on-

elufln2g. per tor lit. H, ubi 2c, {anjm regula ampliationes enn-
merantur. Cum enim privilegia hypothecam alicni fingu-
lari ex canfa conftituentia non tam ex tempore , quam cau-
{a xtimanda, /. privilegia 32, D, de privil, credit.l, ff homi-
new §.f. D, depofiti. accidit, ar generalisifthzc maxima.
noununquam perdat (bom officium :arg.l. properandum §.
Jfin.C.dejudic.l. fin. C.in quib. cauf inintegr,veft. Corn, con-
Jil, 66,8,2.& 4. confil, g0.n.14,
; LL

Ira namq; fumm3 hamanivatis ratione,Ne Cadaverain (e-
pukajaceancl funtpenfona 43.in fin.D.de rclig & (umpt coti-
tutti eit, ut impenfz funeris ante omne s alient ex heredie
tate deducatunli&nfs gosi 14,4 fitolonws 1), impenfan, funeris
18.1.ideog, etiams 19, funeris (umews 37.9. impenfa 45.cum 1,
Je7 D.dereligiof G fumpe. fun.l. quafitam 17.D, de reb.aui?,
Jjudic. poflid. .1 §. de impenfa 19.D. ad L. Falcidiam I ins
¥¢flituenda 4, C, de jure deliber, Conflitut, Saxon. part.z,
conjlit, 28,

LII,

Jurequonq; Saxonico,ut & Lubecenfi merces mercenarios
romsvulgo das Liedlohn,ante alia debita mercenarijs, ijs pre-
feriin quitempore mortis debitoris fervituté adhuc ferviir,

3 Die
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die alsdann nod) in feinems Brote fein / vnd vmb’ gewiffen
<obn dicnen/ detrahenda & exfolvenda pars. 1. conffit. 28:
poft. pr. verf, exfilich begahlet werden follen / textus in Lands
vect/ lib. 1. art. 22, pofl. pr. & vnd Dem Erbe fol man erfitidy
ibid, G l. & Dd. Lubifch Reche lib, 3. tit. 1. d. art, Quas
de reecti jure communinihil cautum reperiatur; Idem ta-
mea in maltis curijs paflim obfervari ufus docet.
- LIIL

: Altera poft hos clafle atq; ordine fuccedit canfa dotis:
Iranamgq; fingulariter difpofitum eft in muliere, ut ea ra-
tione dotis, (non etiam donationis propter nuptias , aut
bonorum paraphernalium zext. expreffus in l. affiduss 8,
baca. 2,1, fin, C.de paitis,ibig, Dd, Wefemb, lareé confil.27 3,
n,2.21, & 21 Cotbm,dict.refp. 21. vol. 3. n.29, omnibusan-
teriorem hypothecam habentibus praferatur 4./, o/ffdus C.

qui potior,l, unic.C. de Rei uxor, ai§. g, fueras . de aét Nov,
97.6. 3. pertot, Nov. 109, ¢.1.

L1V,

An vero etiam habentibus expreflam 2 haud levis eft
Dd, difceptatio ; Etquamvis plurimiin negativam propen-
deant partem , eamq; fuam (ententiam rationibus juris fta-
bilitam , ufuqg; receptam contendant, laté Andr.Gail, 2, 0b=
[ér. 25,n. 10, Generalitas tamen legum , quam prafertim
in interpretatione privilegiorum,obfervari jura pracipiunt,
1, beneficia 4. de confl.princ, cum fimil. ut & judiciorum ob-
fervantia contrarivm aflerentium opinionem plaufibilio-
rem reddic, d, /v affidusz, Nov. g1. ¢. 2. Nov. 97.¢. 3.1, in re-
bw C.dejaredot.l. 1.inpr. & §. & utplenim C. derei uxor.
ait, < Myn/. obfervat .13, cent. 4. laté Cothm. wol, 3, Refp. 21,0
[é99. Dn.Lindem. in Exercit, Juftin. difp. g, thefi n7, Quod

C 3 iplum
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dpfam jure quoq;Lubecenf, liberis non extantibus obting:
xecereum el lib. 3. are, 9. ¢ 0. tit, 1,

L \/'1-

Hocce pralationis juslicet ad extraneos heredes non
tranlmitcatur per allegata d PPef confil, 140.n. 3. & 6, Li-
beris tamen illud competere, nontantum (i cum noverca
( uti & quibbifdam illud refiringitar, ) fed etiam fi cum qui-
buscung; creditoribus alijs .concurrant,, omnino puro: per
d.lafidusc §.1,ver[: exceptis ([, gdi pot. ibig. Dd, Nov, g1,
Cotlom. di#loc, Dn, Lindem. dif. difp. 9. thefi ug,

: LVL
A quoautem tempore,numerationis (eu illationis, an
veronuptiarum, privilegiom hocce compuatandum, hapd
leviseft Dd, difceptatio, Jafon. in 8, fuerat §.de ast. Negu-
zantyp.2,m. 4. n. 77.cum multis feqq. Dd, inl, confiante §, 1,
D. [oluto marim, polterius nos verius efle faruimus,
LVIL :
Filci quog; & Reip, ob commune & publicum bonum,

N quod privarorum utilicatibus praferendum / 4, Quod cu-
s ]G wniverfitatss nomine b, filimf. D, de bz qui [unt (ui &re.
y 2.demuner. & honor, permagnus eft favor s paffim, tot, tit.
i D.& Cdejure Fifciy tit, dejare Reip, tit, de privil, fifci &e,

Haud quaquam tamen exind¢ illum in debiri ex contracty

dadfe petinentis, fed folummodo tributorum & penfitatio-

num cxattione alijs credicoribus hypothecarijs prioribus
praferendumn putamus,/. 2. C. fpropt, penfit.publ-l. 2. C, in
quibms canfis tacité pignug contrabitar | pen, inf.de Privileg,
sreditorum L.(i fundum 4.C. quipat.inpign, 1. fi qui mibi 18,
D.dejare fifei L, pignus 5. D. Qai pot, in pign, Tufchus lare
sonclaf. 382,02, F. n,21, 22, & /e99, s

-

Non.

4 g
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L VIIL
Non minor eft dubitatio , anne Ecclefijs, Xenodochijs,
alijsqs pijs locis , non tantum in bonis adminiftratorum, fed
& in fimplicibus chirographarijs debitis tacita hxpothecay
& quidem praalijs creditoribus hypothecarijs privilegiata,
competat.. Etquidem utut in pijs legatis, item in debitis
ex adminiftratione ccconomorumeorientibus;ineorundem,
bonis hypothecam tacitam: &. legalem habent : In alijs tae
men fimplicibus debitis nullo hypothece vel przlationis
jure ea gaudere verius eft, arg. Now. 7.¢, 3. §. [cive “Bald ad
L fin.col. 3, verb, alterimn C.de SS.Ecclef. & in Rabr. (. des
jure Fifci,Jafon.in 8, fuerarJ.deait. eAlex. confil, 104, Negus
zant, pi2.memb. 4, Quamvis enim nonnulli: Interpretes,
& inter eos Koppen & Beutherus pias caufas & Ecclefias Fi-
fco, tribuendo eifdem protopraxiam Fifcalem , aquipa-
rent, in nonnullisq; locis ea opinio ufu fit recepta, vix ta=
men de jure eam fuftineri pofle puto.. :
; gy v "W
Fifco autem &muliere concurrente in dubio’pro dotes’
pronunciari,crebriori calculo eft receptum, per d, /. offiduss
cum fimil. lare Negufant. in tralt, de pignor.p. 5. m, 4
wum. 108, Wefemb. & Dd, comm, ad tit, D, de privileg;, credi=
dorums..
: LX.. ;
Dotem tamen vincit, imo, ut fupra demonfiratums,*
et , ablumit caufa Primipilaris /, 2, C, de primipilo lib, 10,1
fatii notum 4. (. Quibws in'canfis Nov. 97,0, 4. ut & pecunia:
in emtionem miliciz,folemnitamen ea de re confecto in-
firamento, credita, Nov. 53, ¢ 5. Now, 136, ¢. 3. l12. C. des
- pign.l.7.C. qui patior. Now, 97.¢.2. & 3 Quod tamen
privilegium ad pecuniam in continuationem, ftudiorums
acquie:
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acquifitionem gradus Dooralis, ordinis Equeftris, vel
- quam caafam (imilem, creditam , ftricta juris ratione in-
fpe@ta extendendum non effe omnino puto, de quares
laté Beuth, in tradt.de jure pralat. liba.c.55,56.& aliquot

f13:
EX L

Sic privilegium primipilare ad omnes indiftincté an.
nonz adminiftratores Kidhen oder Kellermeificr / perperam
a nonnullis extenditur, per /, quod contra de B.c,odiade R 7.
ins. bz inf.deufufr. 1.2, 5.1, devebus eor. qui [ub tut |,
quod contra 141inpr.de R, 7.9 . [ed & quod principi ver(. pla-
wef, def.N. G, & (C.lL.1D. de conflit. princip.l. nec damno-
fas 3 b vefiriptum 7, C. de precibus lmp, offerendi & e.

LXIL

InrefeGionem quoq;, item ad armandam vel {uften-
tandam navim, domuam, vel rem imilem, pecuniam cre-
dens, quia is totius pignoris caulam falvam fecic /, bujus »,
g.inpr.& §.1,D. qui pot-inpign.l.7 in pr. de Exercit, ali?.
meritd hypothecarijs reliquis etiam antiquioribus prafer-
tur L interdum s.cum l.[eq, Dugui pot. Nov.g7.¢.3, in pr.l. qui
innavim 10. Da de priv. credit, 1,18, D, eod, Oldend, claf. 3.
ot 13,0, 5. ]

LXIIL

Sicinredemto ab hoftibusnon tantum favore libera-
tionis , fed & quod totius pignoris caufa ei redemptione,
falvareddita videatur , redemtot reliquis etiam anteriori-
bus prafertar, /. 12, §,12.1. ff patreis.l. fi quss 20, D, de capt,
& pofil.rever( ] fenatm 43. inf. D, delegat. 1. 1d quod Ju-
re Lubec, indiftinct¢ in bonis fugitivi ab uno creditorum.
recuperatis obtinet,

Fallit




——

LX1V,

Fallit quog; pradidta regula in bypothecs privata,,
ferigturacontiyta, Creditor enim habens bypothecam,
publicaniy h, e, ad a&a relatam , vel coran: judice feu prin-
cipe-conflitneam, alijs privatam hypothecam habentibus
praferrur, 2, feriptaras1r.C, qui potior. argd omninm C. de,
*eflam ibig, Dd. Dimpcent. is ¢, I.n,2.¢xt.de fide inflrum.com
_nﬁegaz, alijs 4 Cothma, Refp, 2 Zvol. 2, m, 25, ¢ 2 e/, térzj?l.
29.G confil. 273, n. 3. Licet autem publica [criprara non,
fit,quz many notarij, vel publice cujuldam perfone alcering
confetanoneft: e, [criptura, X, de e infiram, ¢ tevsiy foe
€9, de probat 1, geffa C de-iejms’icat‘agmm il Quoad efe
feGtamtamen, proprer cellantem furlpicionem fraudis, qua. =
fi publicé confecta cenfletarea, qua trium teftium fide dj-

nflram,l, [eripturas e qui pot, Gail, 2. obf. 25. n. 10, Wefemb,
Sonfil, 152, %y 44. Cothm, vol, 5, Refp. 24, . 45,
¢ ‘ LXv,

Qualitas etiam obligationis efficit, ye puram habens
hypothecam pofterioren: prioriin incercum eventum con.
ditionatam haben; praferatur, fifcilicey conditio talis fig
quz invito debitore impleri 06 poffit,in cafualin vel mixeg
fecuseft,/ quibalneysm », P, 4t pat. inpign,arg.l. cedere,
diemz13. de U, S Y. fub conditione 4. Verf.ex conditionals Wie
pulatione F, 46V, o4}, Lety. Cofftal, lare ad], 1. D, qui pst. pay-
ze 4.ae1'ver[ Negaz,emg,. de pignar, Pare, s, m.1, u 23, lf’[’f[,‘
Confil22l. 57 g gpl 5 ;

§ S i AR

. Conflitutum pratreres » bt pofierior creditor prio.
ridebitym offerens’, jus &niin offcrendi haber / malier 19,
swml, feqs D, quipot, i Pign. veleoid accipere recufante,
3 D pecu-

i- k.de
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pecuniam confignans & depotens, nec in ufus fuos com-
vertens, eidem , urpote per quem, quominus ei pecunia
exfolveretur , abat, /, potior 11. . fin, l. quarebatay 20. D,
d. t.inpignore praferator Lzl 1o, ClLu. f.fin. D. qui pot,
I.20,C. de pign.l, 15.C.de ufuril, qui pecuniam 30, D.dere-
bos crediticl, 5. de diftrat. pign. (ardinal, Tufch, concl. 132,
lit, . Petr. Coffalim ad l. 19,°D, qui potior, part. 4. adverfs)
: LXVII.
Privilegium rale [eu jus regulariter non habet creditor
in bonis. pecunia fua emtis ; ut nec venditor in rebus ven-
ditis , & jam per traditionem dominio emtoris fubjectis,.

licet pretium ex(olutum nondum fie: Nifi 2. fpecialiter ad

hafce velillas merces emendas pecuniadata fit L 5. 4, 17.de
tribat, alf. anth. quo jure C .qui pot.in pign.,vel 2,res.emta fin-
gulatiter obligata fic, donec pretium exfolvatat,, L licet C.
eod. 3, Emror etiam ante faltam venditionem fugam aut

ceionem nequiter cogitaverit, Tum enim quia dolus cau- .

{0 contractui dedit, merito is totus pro nullo habetur,

l. ¢ eleganter D, de dolomalo, fidefq; habita pro non. habita,

L=

& res non tradita, fed frandulenter ablata cenfetur,l. 7 qua--
freceptursa D. de piga, all, wide hac de re pleviiis Gails 2.0/

12, & 15,
LYNILE - _

Singulare quogs eft inrebus pecunid pupillari cmtis,
in quibus tacita hypotheca conflituta efle putatur,.
L pen, C. de [erv. pign. datomanum 1, 19. 8. 1.dereb. ault,.
jedic. poffid.Sic quogs hypotheca 4 venditore inre venditd.
tertio condtitui potelt, qua ei cui conftituta eft,etiam quo-
ad frudtus, potius jus pra reliquis tribuit, L. Paulus §.dom e
D, de pign.l. domo D. de pign. aét, Diciturg; przambulal, &
Florentizx, ut & hodie apud nos , ulu quam maxime recepta

8 Tulch. concl, 128, it i, .
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LXIX,

Inhypothecarijs reliquis fpeciali aliqua lege non ex-
ceptis generalis fupra propolita regula obfervanda, /, pravis
pimu in fin, C.de appell, L. fancinws 27.C. de teftam, Quam
temporis prazrogativam in creditorum concurfu, (quando-
que enim id fecus fefe habet, /. anniculus 134.D. de V.S.1.7 4.
D.ad SC.Trebell, 1.8, de maner, & bonor. L5, qui teflam, fac.
po[z)nt,) ad horam & momenta arg, /. denig, 3. §. minorum,
ibi ut & momerito in momentum tempw Spectetar,D. de minor,
25. annss cogliderandam efle dubium non elt,Gliinl. fi ex
pluribus 9.1, D. de [olat. Gail.2.obf 25, niz.

Parirer itaque tempore & caufa privilegiati zquale jus -
habent, fimul concurrunt , & zqualicer, fecundum propor-
tionem tamen non arithmaticam fed geometricam /. pro
debito 6,C. de bon. auét. jud, poff. ((cilicet {i debita uno co-
déq; tempore praltanda fint, alids enim fecus eft Petr Colfl,
adl.13. Qaipotior.part. 4, adver[.)inter fe bona dividunt
l.idemd,7.inpr.D. qui pot. in pign. late Tafchus congl. 130,
lit. H, adeog; contra (einvicem privilegio fuo non utuntur
d.1.privilegiad,l. fhominem I vernmu, §. fin. ¢ 1. frapud
minorem 12,D, de minor. Gl ¢, Dd,ind. 1, offiduss, PP efemb.
confil. 201, n,92. Tiraquell, in sadk, de privil. pia caufe;privil,
26. Marauthaparte 6 tit, de appellat. n. £8.

' LXXL - ,

An vero pupillis in bonis tutorum jus non tantum hy-

~ pothcz , fed & przalijs hypothecarijsjus protopraxias cons
petac, 2 nonnullis dubitatar : Nos (an¢ privilegiatam.bypo-
“thecam talem pupillis non conflitutam, {ed jus reale atem-
pore ceptz adminiftrationis _computandum efle putamus
perds lyeosClout D, qui potiores,cum fimilibws,
; ' 2 1ud

Un .tt . '_
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LXXIIL
Mud Gingvlareeft, quod bypothecarius rem’ fibi obl;-
gatam poflidens eandem etiam pro Chirographario debito
retinere poffic /. wn.verf, at [1,C.Eiam ol Chirographarium de-
bitam pignus tenieri voffes arg. L1 C, faliena pes bignoridae
ta fir, :
LXXIIL
Polt reales medij quodammodo intercedunt ij, qui-~
bus ratione (bi officij quod obarato prafirerune, per{ona- -+
Ie aliquod beneficium, uf tamen magis & confuctudine,

quorundam locorum, quam expreflaaliqua lege conflituis

tur, Tales funt Advocati, Procuratores, Notarrj, & fimiles:
de quibw pofin Bemh, dig. i, 1. de prelat. creditor,
perdot. ' >

: LXX1V,

Ultimo tandem poft hypothecarios ordine atq;claflfe,
fuccedunt chirographarij, feu in genere omnes, qui nue
dam taotom perfonalem a@ionem (ibi acquifitamfhabent,
b camr 116’ 10, qui potior, ad quosia tali concurfy rato a-

+ liquid rebidui pervenirefoler.Guil. diss. obf 25, Hos enim.
tam realibus quam perfonalibus privilegiatis omnibus po~
Rerioresefle indubitatijuris eft 4, L. fibominem 7, f, quoties
& I finucum L. foq D), depofivid, |, Privilegia 32.1. diverfis ..

wriveam i feq. C, qui patiby, i Phgm Sanen) See s Hiaed

Etquidem horumbmnium snulla habita ratione tem-

poris & ordinjs (qliod tamen anonnullisin dubjum voca-

tur perLaal 18, ). iin, ibig, Barth. D. gui pot.l 2z infin. (" eod,

eard [imil Blgil:py, ¢.87:) jus,poftquam bonajam poflefa
fute, £qasle; L b uhui 152 A bom, oy

judic. poffid, I, apud
weteres Coeod.l, [/ fnitd 15,9, Siplures 15.de damn, infet..Sali..
B SR Y 1 s v AR R x ctl, in
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cetinl.prodebiton.;, C eod. d |, J7 bominem 7, 8.2, D, depos
S il femb, confil. 5. 5 nec ullus gratification; locus
relinquitar /, pupillas 14.inpr. D, qa¢in fraud,credit. fag. |,
9434 3.6, § [ciexdum 7, D, ¢od. l.cum unum 12, D, de reb,
auit.jud, poffid. I, fin. C.eod, Adeo etiam, uefalfo in frage
dem alioram vel hypothecam vel fommam majorem pra=
tendentes pozna falfi tencantur /. 7 adebitore 28, D. ad /,Core
nel, dcf}zj_//z},,
LXXVI,

Caterum fi ex his aliquis, {ive (iat, five ighoret de-
bitorem non (olvendo effe s Al guod v, &, feiendum, ibi,
quamvi [Ciens, dre, Gbi'vigilaverir,(hum% d communi de-
bitore confecutus fit, reliquis jure e® potiory L 10, de ye e
dicatal.[i non expedieris 5. pupillusscam feq.de bom, auc, jud.
pofid. d. l.papi//m 24, ¢ d.l. quod a. §, [ciendum, Quia,
enim vigilantibus jura [cripta funt ,/, 14, D, ex quibw canfis
majoresl. 21, D, depecal. ], 2, C. de annal, except. iniquums
effec (olutionem 4 commun;j debitore creditori indufirio
faltam abalijs negligentioribus retratari debere dil. i non
expedieritd, [, qued vl air Pratoryio,f, fidebitorem D, .Q:Jm
i frand. creditorum.,

LXXVIL

Hypothecarijs VEro, qui praeterquam quod in perfol

« mam actionem comparatam habent, rej quog; feu pignori
(quod etiam in pecynia confiftere’ pofle dubium noneft
lLidemd, 7.8, fin.D, quipot. inpign. [, fi funduw §.ix vendicax
tione D, de pignor.. é'/ajpotbeu‘r,.)‘ incumbunt , jus fuum
ol - qualitum nulla omnino rationc auferriy nec vel perpecu~
- niz , vel cojushibeg rei alteriug translationem deterius reddi
‘(id quod inalijs ;G finedolo flaty admiteitar, £, 3, D, des
crim. fielionatm 1, & 2, cum Jé99-Cieod, Ly, g, ex contra=
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#ioD. de fepar.) pofle, contra vulgatam Dd, diftinctionem ;

uam refert Gail. 2, 0bférvat.15. n. 16. arbitror arg.1.id gquod
noftrum 11, & ibi D4.comm. de R.7.1. nibil tam natavale,eod.
Barth. d. 1. finonexpedieritl. f pupillus |, nos debet 74. &
féq.de R, J.arg.tot.tit. D. & C. Que in fraud. cred. falias

fant ot reflitnantur,
LXXVIIL

Coeterum poft fofceptum fraudationis confiliums
fciens cum debitore contrahens editto Pratoris numero
creditoram eximitur , nec ejus contractus nomine actio
datiur, /, #it Prator 25, °D. de vebur anit, jud. poffid.

LXXI1X

Deniq; id jure Saxonico fingulariter eft receptumu,
quodarreftum legitimé (ibi decerni autoritate magiftratus
curantes pignus aliquod quafi Pratorium adipifcantur, a-
deoq; licet non hypothecarijs & privilegiatis, atctamen  chi-
rographarijs praferantar, text. expreffus in conflit, Sax.
port. 1. conflit. 28. poft. med, werf. pnd den negft diefen fols
{en die avveftanten, Colerms in tralé, de proce(f. Execat. part,
1, ¢ap. 3. VVe[émb.inpar.D. de privil. creditor. circa finem,

LXXX,

Colophonem ampliffima huic materiz, quz paucis
hifce pagellis quidem delibari, explicari vero neutiquam.
potuit , adijciet illa quaftio , utram pigriora in novationts
sepetita , cum privilegio prioritatis repetita videan-
tur : Quod ot ut validis negari rationibos poffe videatur; At
tamen cum pacto facilius jus confervetur , quam acqui-
ratury avg./, 4. L juris7. cum féqq.D. de jurés & factiigno-
. gantia , cum fimilibu, affirmantium opinionem jori magis
congruere opinor per/, creditor 3. ubi “Barth,l. creditor

12, 8, fi prior 5 .D.quipotioresin pignore,Neguzant,
in braik. de pignor,p. 5.0, 3. By 13 COROL
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COROLLARIA.

I.
An& quo jure Principes Imperijsut & liberz Civitates,jus fik-
ci,ut & privilegium Primipilare fibi ulurpent?
: 1L
Supputatio graduvm, Jure Can. recepta,non eft, uti vulgo des
pradicatur,omnin0 4asy(@~ bruta & Irrationabilis, {ed fundamen-
tol& rationibus nititur non omnind abfurdis.
P I IIQ 5 s
Vulgaris & decantata illa Dd. Theorica, unumqueng; Princi=

pem & lLiberam civitatem hoc poffein {uo territorio quod lmpe-
rator R omanus in imperio: nec univerfalicer admitienda, nec ctiam

gemer € vel omnind rci-j)cienda.
13988
Tutela Cura & Adminiftratio Electoralis legitima vigore c. 7.
Avrez Bullz Car. 1V. femper & foliagnato feniori, nulla obftants

. difpofitione teftamenraria, debetur.

Venatio re&iss fervitutibus, quim regalibus annumetatur,

VL
Cim diver(z religionis hominibus mutux defenfionis gratiay
federa,{uo tamen fanog; modo,pangere non eft prohibitum.

- Vil
Imo & hiipfi, commoda civium & humanis necefsitatibus
jtaexigentibus, in eddem provinciay civitate, vel Republica, cone
tra quam rigidioribus nonnullis noftri fecnli cenforibus, & plus
quam religiofis, Ariftarchis non fine magno animorum motu,#e
_&extremufcré civinm exitio, vifum fuit, reét¢ toleransur,

- S
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DN. DAVIDIGL OXINO

JJU Canprpar 0,progrady
; Do&torali dit}mtan\m, ;

Nyuiris fummai Gloxine indagine quid 5 cem
_Servius edixit Prator vel Salvius olim 2
Aut post affiduis Rex Iuflinianus amate
Uxoris flexus precibus , decreveris : 11 v/
Forte duo aut plures dubio de pignore cerrene
Quis potior : fed quid ? Lim de te litigat ipfo
Alma Themis , Veneri aduverfe certaming ponens,
Virag; [acrorum dum te complexa fuorum’
Eracipunm expofiit cultorem €5 vindicat unum,
Cui primas dabis 2 aur guamnam veverabere folam ?
Llamovet, prime dederis quod nomen & inflent
Tempora queis fummi tibi decernentur honores
dufiiticy & meritd redimentur tempora laury,
At regerit contra Venus averfata repulfam., ,
Connubij jam difta dies, quam Feb yus inflans
Octavam referet, multo post tempore, feros
Luamvis promilfos; exfpelfes juris honoyes »
Conjugio cedet poffefGia certayvelut cum ,
Vendita res prima e, fod tradita pofieriori
Dic liceatne mibi litem componere ? £g0 4qu0
- Arbitrio Veners primas largiver.  Vtompyj
dura maritarumpost tewpore fint rata : Ne que
Angrate admittant Confultor ur oftiapulfer
uin priws ad placitum Veners fit rite litatums,

JOHANNESALBERTUS GRYPH1US
Buys J. . Doétor & fynd: RoRachs
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Vulgaris & decantatailla q te . snumqueng Princi-
Pcm&hbcram civitatemhoc p § | ritorio quod lmpe-
sator Romanusin imperio: néci - dmittenda, nec ctiam

gemer € vel omnind rei»,i,cienda. ‘ :
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