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leputatlo Inaugurahs

CONCURSU

ETPRIORITATE
CREDITORUM

uam

ALTERNI NUMINIS ANNUENTE GRATIA,
Decreto & Authoritare
Nobiliflimi, & Ampliffimi ICtorum Collegii in
AlmaPatria,
PRASIDE
VIRO CONSULTISSIMO

DN HENRICO Rabnen/

Prof. & juridicz Facultans n hoc
a&u Vice- Decano,nec non Confittorii Ducalis
Afleffore, Favitore fuo hono-
ratiffimo.
Pro fummisin utrogsjure Honorlbus ;infignibus,ac
Privilegiis Do&oralibus folenniter

confequendis
Publicz, ac Placidz difquifition; exporit

THOMAS Gmide/Roftochiens.

Ad diem 20.Maji. induditoy;y Majori horis ante & pomeridianie.

¢ (0) Se»
ROSTOCHII, Typis Heredum NICOL AL KILI],
Acad, Typog. Aano 1656
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Taas Ulpicia difputationifaturus,que

2 {, faufta ac fecunda ab omnis profperiaris, & flutis
. Fonte exopto, fatis certus fum, me Monitum.,
gy Dauliin Lzg.ff.deliber.leg,  Plenius nempe quoti-
3 dianaclle attingenda, & juflum L17. €. de 1eflam:
@¥8% T o7d.  Neceflarianon efle pretermitrenda, non ne-
glexifﬁt% quando materiam martialihoc feculo tritiffimam, dulciffimze
Patriz,omnibusjam ferme opibus exhauttis, atq; exantlatis notiffi.
mam, in judiciis ob Fortune afperitatem, & labefactatam debitorum

- fidem frequentiflimam, & tam familiarem, quam in prandio obfo- -

nium, referente  Frantz.incomm.ad Lib.prior.ff.tit.quipotan. 2.ex Ven.
tur.de Valentiss inParthenio Litigiof.lib.a.c.,13. Ventilationi fubjicio:
quamvis mollem, hocagens, meinaudita, & fuperflua dicere,namg;
me non latet melius effe cujusvis jura inracta fervari,quam poft vulne-
ratam caufam remedia quererel.f.C.in quib.canf.ininteg.reft, non eftne-
¢¢ff. Snanttamen etiam vulnera fananda ; & vulneratz caufefub-
veniendum, ne malumduplicetur; quadeocaufa ego concur{um, haud
raro creditorum remedium,deliniaturus: a verborum interpretatione
juxca [.2 ff.de reb.Cred.exordior,

THESES.
L

VOncurfusitaque eft plurium creditorum ad debitumex iisdem_,
\sbonis conlequendum fimultanea petitio; quamvis propriehi

tantum circa candemrem concurrant;quifunt ejusdem generis&qua-
litatis
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Yicatis: telke Frantz. d.commr d.t.9.¢ Priotivas vero,alias Praferentia,Pre-
latio,&a Piin. in Epiff. ad TrafanNewnaeatia dicta, ut & Prarogati-
vainl.30.C.de jurBur.ér ind. 12, C.qui pot.in pign. Privilegiumin /. 17,
19 22.32.& palhm ffide reb.auth jud.poff & exigendi privilegium in /. 24,
§.nffd.t, Sinlovfde ceff. bon.denominata , defcribenda videtur; jus
credirorum in debirorisalicujus bonis concurrentium,quo pro (uiipfi-
us, vellegis provifione , unus praalio adid quod fibi debetur confe-
quendum, admitcicur,  Afk ordo quiin aflignanda prioritate obfer-
vandus,denotat juftam collocationem fecundum jus, & zquitatem, fa-
&tam:{ingulis nempe debicum, & competentem locum attribuendo.
iL

Reftat in hoc vocum examine Creditor, cujus fignificatio in
jure variac, (1. ) enira fricte fumitur, & is rantum denotatur, qui fibi
quempiam ex caufamurui obligatum habec/ 2,5. 2. f de R, C. L.34.f.
mandl.24.§ 2, de veb. auth. jud. poff (2.)Late, quofenfu extendirur ad
omnes contractus, quosalienam fidem f{ecutiinfticurrmus, 4.1, 1ffd.R.
Cliro. & 1.ff.dev.s. (3.) Latius,icaut nulla czulz obligationis, qui
quisalceri obftringitur , five ex contradtu,vel os. five ex delicto, vel
gs- orta, excludatur,d.l.xo 1n.&r 12.ffde V.s.1us. <, 2.L.27.f.qui & a quib.
manum, (4.) Latflime, uc &illecredicorumin numero fit,qui ob jus
inrerealem intencat aGionem 4, LLl.g2.8.00de0.C 4.1178.§ f.fdev,
S. quamvisilli qui jure dominii rem exrantem repecunt, & ira q,
praripiuntl.1.C.de privil.Fife. improprie ad concurfum, admitcantur,
inde etiam ob pagellarum anguftiam, quam Statuta defiderant,filentio
involvendi erunt.

I

Er quia praffius hane materiam rimacurus,  verborum enoda-
tionem abrumpo, eam creditorum fubjiciens divifienem, qua {imul
clafles,ad quaseosreferam, adumbret. Sunt ergo proinflitutiratione
(1.) fimplices five xg]’ & {Zox?z' privilegiati, (2.) Hyportecarii privilegio
vallati, (3.) Hypothecarii fimplices, (4.) Privilegiati perfonales, &
(5.)demum Chirographarii, five perfonales fimplices. Nam quam-

- visin conflituendis claffibus Dd fine varii,has tamen quinque formare

placuit, jus Lubec.quod etiam Patria obfervar, imitaturus, r. neriz.
tit.lib e Coeterum obligatio aut pure, aut in diemsaut b conditio-
ne con-
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ne contralta credirores diftingvic 4. L ro. ff. de ¥. 5. de quib,
thef. 18.
1v.

Quz in przcedenti thefi,de claffium confticurione dics ,univerfiim
concurfum ordinandumdocent , fingulis vero fingularum claffiuni
iater {e concurrentibus, debitum affignare locum, majoris elt artis,
atq laboris.  Dejure Lubec.reseft plana, ipfieaim fimplicitcr inha-
rendum, fervaro {cripturz ordine, erg.l34.pr.ffde ufuf.& 1.77.§.32.4.
de Leg.z.adde Mav.incomm fur Lub.d art 1.#.30.31.¢ 32. & Carpz i j4-
rip.Rewws p.r.conft 28,defaz.n &, jus vero commune hic difficultatem_
paritmaximam, namincertaejus, &hincinde diffuia difpofitio, cui
Dd. de haccollocatione diverfiflima judiciaaccedunt, hanc (pecialem
fingularum claffium conftitutionem laboriofiffimam , & intricariffi-
mamreddunt.  Egomehuic pelago noncommittam, fed nec hac in
parte, me ajure Lub.avelli fi nam , fimulg; difcrepantiamjuris commu-
nis, quxq; exco adjicienda breviflime adjungam, ficenimde utrogs

conftabit.
4 CLASSISL
V.

Debeturhac Privilegiariss fimplicibus,qui reliquis omnibus credi-
toribus praferuntur d,art.n, circa fin.nam licet hifce bypotheca nu-
{piam aflcriprainveniatur , tamen omnes creditores indiftincte, ano-
malia quadam juris , ex {ingularicaufz favore antecedunt ; quos ftatu-
tariajuris Lub. difpo(itio ica collocac: ut primums fic, qui winius anni redi-
mum, exigie. Emes Jabhres Renee. 4 art.u.quorum verborum genui-
num {enfum {uppeditat Mey.d art.u.n.44.& (299, Jus commune quid
de ufuris flaruacshef.18. haber; ob redicum vero, ut & rcales reliquas
preitationestacicam folum concedit hypothecam L 7.ff. in quib.cauf.
pign- o3t f-de pign Lis.f.qui pot.inpign. & Carpz.d. 1rad, p.ad.confl.zs.
def.s 3. Beuth.ind.tradkdeprel.cred.pars.ii c.13.

VI

Sicfecundws cui nempe merces unimi anni pradii locati deberur
Gin Jabr Neure doare.njurisvero civilisdilcrepantiam  dabir collatio
L2,4.8f iwquib.cauf pign. & l.5.C.de locat. conduéll 4 ff.depaél. cum .y,
[in guiby canfpign ¢ d.l.5.Cod.s. qu absqs temporis reftrictione ur-

Az bana
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banaprediaarullicis diftinguunt, cujusdiverfiratis rationem Neguzant,
ittrall.depign.p 2.4 nigs exprimit.  Porro Tertins cui merces ope-
rarum preftitarum anius anni el {olvenda. CinSyahr Diengtiohn d. arr,
n.quz prerogativaiterum dejure civiliceffar, adeo ur nec fimplicibus
Hypothecariis annumerari poffic, ut nonnulli DJ. volunt,prafertim.,
Besth.d.tradt. p.1.¢.29.inprynamhorum hocce aflertum, rationibus qui-
dem {uftultum,juris authoritace dcﬂituitur,Carpg.d_frac‘i‘.d‘wnji.zé’. def.

24. Mav.dyart p.s57.ut tamen huic privilegio locus ficneceflario requiri-
tur,utinzdibus, convictu, & famulitio domini fuerine. Hinc patet

quidde Opificibus, Operariis, etiam ex domini materia laborantibus,

& Advocatis,fkatuendnm; imo quatenus Factores eo gaudeant Mev.
d.art.n.62.& [eqq.Carpz.d confl.28.def 25 & feqq. Berlich p.1.Concluf 64.

#n.73.% [eqq. Quartus Alimentarias pro unius anni cibaris Cin Sabr *
Roftaeld.d.art.uu.cujus tamennomine non venic cibariorum venditors
Ratio eft preras , & fummus alimentorum favor,qui etiam juri Com-
muni non incogunicus Meved 471.1.78.8 (eqq.

VL. .

Clauduntdemum & articulum,& hancclaflem funebresimpen(a,

unfoft su den Begrabniffen.d.ars..quamvis de jure civils prime /.74.§.
tasug las fl-dereleg. & fumpt funliz.fde reb.auth. jud.poff. ita tamen
ut harum prioritas eximia pre{criptos in jure limites non e xcedat; nam
hoc fummum privilegium funerarium Lf.§.0.ff de relig. & fump fun,
picatis & public urilitatis gratia conftirucum /. 43 fidsr. de jure Lub.
ultra 40, marcas noneft extendendum: jus quogs civile etfi pcr'fomc
qualitatem, & favorematrendat, eas'tamen folum legitimas impen{as
agnofcit , fine quibus funus honefte duci nequit 2 12.§.5.d.01.14.§ 3.4/
& 6.1.37.ff.d.0.& Schneidyy. in3. §.f.de L.Falcid.n.s.¢ 6 Hinc immodica b
ab ipfo quogsdebitore deftinatz,nonantevertune 2s alienum dlig§.6.
& Lzrs.1d.Carpz.detrait d.confl.2g. def. 42 qui etiam in def.preced.
sr.veftes lugubresabhoc privilegio juftiffime excludit, ob 4.1. 12 §.3.4.
6.¢-4.1.37 [f.d.r.quam exclusionem, rationis paritas, & ar¢.d. LL.con-
viviis quog; applicant; nonveroad erogata in infirmitatem defuncti
extendunt, hzcenim fumptibus funeris,aequiparanda argllz C.des
petit. hered.&1.3.C.de relig.& fumpt.fun. junge hifce Berlich.p. d.concl,
61. 8. 944 X

VIIL .
Praeterea hifceimpensis funebribus,aflociat jus civile cas,qua [a-

_ventarii
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confeftionen:, Teftamentiinfinuationem, bonotum debitoris =fti-
mationem, & fimileshwreditatis, veleredicorum caufas, neceflas
rias fpectant; arg.l.f.§.9.C. de gur, delib. quarum, quog; € numero
func Salaria a Magiftratu, vel creditoribus,bonorum curatoribus,quos
t.t. ff.de curar.bon.dand,defcribic, promifla: nam hac tanquam fum-

tus neceffarii femper preecedunt, hisqs deduétis,bonorum calculus
fubduci {oletl s fldepof. & Carpz.d.aradt.d.conft.28. def. 36. Vuleg in
his jus commune ob privilegii 2qualitatem, geometricam fervari pro=
portionem arg 5. §.19.ff.de trib.adt.fecundum vulgarum, Privilegiatus
adverfus zque privilegiatum; privilegio nonutitur. 478. 1.8.ff. de ex-
cuf. tut.d. u.§.pen ff.de minor.

"CLASSI1IS 11

IX.

&

Conftituunt hanc Hypothecarii Privilegio muniti, qui {cilicer

prater expreflam, velracitam hypothecam, fingulare jus pralationis
habent, cujusratione fimplices Hypothecarios , etiam exprefsd fuf-
fultos anteriorihypotheci fuperant.  N.97 6.3.6" 4.0.7.8" 12. C.quipot.
Ls.¢& 6.1 eod. HosjusLubec.fequenti ordineinart. 22, confiderat
incipiendo nempe a Civitati debito &emeine EStadt Schuld. durt.rz.
fine dubio ob rationem L.3. C.de primip. ~Sed hae generalitate diffe~
rentia juris civilis iterum inuitur, quod nonira Fifci privilegiuum.
amplificat, nifi{pecialis caufee favorid fvadear : qualis eft tributo=
rum, colleGtarum, aliarumve id genus publicarum exactionum cau-
fa, nam quamvis nonnulli fimplicibus privilegiariis ex hac caufa a-
geatem Filcumadjiciant 06 11.C fiprapt.publ. pen]. reftius tamen mihi
'vifamhunc ipfi refervare locum, ob tacitam quam__infupcr & hac ex
caula hypothecamhabet /v, C.in quib. cauf. pign.l.46.5. 3.ff.de jur. Fife. &
Mozz.de contradd titde pign.n.s7. & itaquogsin praxipa(ﬁmin Germa-
nia obfervari, tetiseft Keppen detif.25.n.23: nec hac eximia Fifci pree-

rogativa ob iddebiliratur, quod collecta,poit hypothecam aliis cres

diroribus confticuram,, firimpofita,vel extraordianaria.argl..C.d.1.8°

Carpz. d.confhas.de.45 & 49. Cum hac.(1.) pari paflu ambulat caufa

Primipilatis .3.C.de primip. 1.4.C in quib. castf pign. & Colleg, Argents it.

qui pat.i.7.jam demominatis caufis eft contractuum ratio diffimilis, in

Az his

\

@Universitéts http://purl.uni-rostock.de

Bibliothek

Rostock /rosdok/ppn732612632/phys 0011

UFG



®

Universitats
Bibliothek

Rostock

his enim quiparatur Filcus fimplicibus Hypothecariis 1.8, ff. qwi pos.
l.4.C.cod.& Neguz.d.traltp.s.m.2 »12.nifi quod generalis hypotheca,,
antererior, quoad bonaantea quafitaipfi tantum obftec /. 26. . 4 jur.
Fifc.& concurrentem mulicrem ob repetitionem dotis, vi anterioris
hypothece vincacl.2.C.de privil Fife. & Colleg. Argent, d.t n.6. circa fin.
Eadem caufe difparitas , & denegario privilegii pralationis, pznarum
refpectu in Fifco obtinec L fdejur Fifel. an. C.pen Fifc.cred.pref-caci-
tam licet habeacille hypothecam inbonis delinquentis 4 tem pore con-
demnationis,ob d.l.generalifimam 46.8.3.f. de jur. Fifz. jung. Carpz.d.
conft 2§ def.104.& Bevlich.rconcluf65.m.127. &5 [eqq.

X.

Pertinent huc (2.) qui occafione Militiz non tantum armatz,
fed etiam civilis,(qua defcriptore Gorhofadl. 52.§.2.. K.ff.de ad. empt.
eftofficium corum quialiqua {chola, five collegio inter ftatutos relaci
funt, ex quo falaria, & commoda ex publico confequuntur.)
pecuniamcrediderunt, fibigsdejure pignoris in ca aliquando venden-
da (modo talis! f.C.de pign.l 5.C.quimilit.pof [N 35.¢7 s3.¢.5. vel cafu Mi-
liciz, {pecialicer profpexerunt Nog7. ¢. & Auth. quod obrinet C.d.pign,
Auth.quofure.C.quipot. vide hac prolixe explicantem Beuth, d.trad.p.r.
¢.r5.56.8 57, Sedad jus Lubecenfe redeunduni, quod hanc claffem
continuando ( 2.) meminit Pecunia, liberis coram Senats affipnatc,
bap Kindergeld vor dem Rabre ausgefprodyen A.4r7. 12, quia pro fepa-
rata haberur Mev.duart, 12,016 & [eqq.

Xl.

Inetertiiloci conceflione eatenus nulla pu gnaintra hzcjura,quod
illum relinquant Mulieri, nifi quodjus Lubec.improlem tantum intel-
ligatyars.g.d.r.a.lib 3.xelpectu dotis numerataieyusg, augmenti der Braugs
fchat d. art 12.ibiqs Mev.n31.l 12.9.1.C.G Auth.[eq.qui pot.1.8.1.29,1.30.C.de
yur.dotN.97,c.2.8° 3.N.109.¢.1.qui textus infuper {atis aperce defendunt,
hanc mulieris pralationem, creditores etiam expreflas anteriores hy.
pothecas, habentes , excludere; &itain Camera Imperiali pronuan-
ciatum ceftacur Mynficent.4 0b(13.1.4.6 s.cujusaflercum tanquam veri-
tati confentaneum {equitur Colleg.Argent.d t.n.6. quamvis 1d exprefse
negetGail L2.0bf25.n0.cui eatenus adltipulacur Carpz. 4. confl.28 def,
br 8.8
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communior, mMagisq; zquirati confentanea. Porro hane privilcgii
conceflionemetiam {ponfa,obrationis identitatem, & argliz. §a.¢ I,
18.ff.de rebuauth gud.poffapplicandam, & ad putativum Matrimonium,
modo b f.a parte mulieris initum, ob 47¢. d. LLjunds | 22.8.. [ol, ma-
trim extendendam nullusdubico; vide Bachoy. de pign. lib.quc.13. 1,3, &
4.0 Beuth.dralt.p.1.¢,36.E contra vero merito ab hujus privilegii,fum-
mi perceptione removeo (1 )Dotem cautam,five confeflatam d./.:2.§.2.
verbu, fitamenreip(a C.quipot. l1.¢r.1.t.C.de dot. caut .non numer,l1y,C. de
non num.pecun Myn|.1.0b(.61.Gail.2.05(.§: n.1.Carpz.d.confl, 28.def 72. Hig
ad 22.& Berlich.concluf 65.1.41.¢ [eqq.itatamen ut hac dotis necefla-
ria numeratio non involuar dotis quoq; converfionemin bona Mariri
d.l 12.circa med.C. qui pot.Berlich.d.concluf 6513, (2.) Bona parapher-
malia,(quam ramen {egregationemjus Lub.refpuir, & {peciatim annes
€tir,qua finchac privilegiata hypotheca privandad,art.g.) nam conce-
dente quidem jure communi etiam ob hacce tacitam  hypothecam,
L.fC.depail.convent. catamen noneftprivilegiara arg.l,12.§.2.¢.d.1,
Carpz d.Confl.23.def 86. & Negugant.d. tradl.p.2. m.4.n.63. (3, ,) Donati.
onem propeernuptias d.L.12.§.2 C d 1. N.109.cs1.& Gail lib.2.0b[, g2.1.00.
nifidotis augmenti gratia fatta L.1.C. de don.ante nupt.(4.) Extrancos he-
redes L. un.C.d privil.dos.  Solis enim liberis ejusdem matrimonii, five
cum Noverca, five cum aliis concurrant,fecundum Lind. excerc. difp.g.
thai§.efthac Prarogativain LL. indulta d.172.§. 1. ¢ dnthens. S quis
exrebus C.quipot.N.19.¢& Neguz.d.tradt.p.2.m. 48 94.6 95. (5.) Cefliona-
rium§.2¢. }.de 484, N.gvin pr. Bevlich.d. concluf. 65 n.aeg.(6.) Hareticam
N.10g...& 2.(7.) Commune negociationis,aut cauponariz exercitium
cumMaricohabentem.  Gail. lib.2.0bf90.n.5 Beuth. d.1ratp. r.c. 35, ve-
hiquas adjungere excepriones mitto , funr ez ex Mev.d.rt. 9..53. 453, ad

fm. Carpz, d. conft. 28. def. 33. & [eqq. & Berlich. dicondluf 65
petenda,

XII.

Revocat mejam hujus claflis continuatio ad jus Lub. quod guar-

10 loco Depofitum ponic, Trewe  Hand, welche durch untrem verencter
" witd/ d. artez.de quo, jubenteidjure communi inter privilegiatos

perfonales agam. Quinte pecuniam abunoparentum [uperflite liberis afli-
gnatam
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naran, Kinderaeld d.artazineellige dey Anforucy fo oxdentlicier weife
f{w dem Rathe nicht gefcheben, Lib. 2.tir.2.are.31. Fur. I‘,ub.ﬁcu]us appella-
tione merito Miv.d art.zn 30.0 [eqq. comprehendi aﬁ'lrmat'eam‘,qua:
ex tutel, cure, velqs. adminiitracione deberur pqpx.llxs, mxfaorxbus,
cura confticuris, quibus non tantlj.mjns civile omnia Tuto-
rum , Cuaratorum; & qs.bona obligata reddicl. zo._C‘de.Admmg/E. tm‘;l.
#in.§.1.C.de e uxor.att. & Neguz. d.tracl.p 2.m.4.1n 6. fed ctiam p;rfona;c
infuper privilegium conceditlzg.§ 1.2.&5 LL feqq.ﬂ.dc" reb.auth.jud.poff’l.
{ffde tur.& ration.diftrab. quamob caufam, & ﬁrmlﬂ‘:mum. arg LA
;jui,por. in pign. coadjuvante fummo hqrum f.‘avoreb, eos hujus claflis
participes reddere, & inhuncimmediatuma Mulﬁxcre locum repone-
re placuit VidMer.d, art.a12.n.34 & [e9q.Benth.d. 1rad.p. 101, p.2.6.27. &
2§.¢r Vander. de Privil. Cred. ‘mp.6. Sexto Pasperes Zi'rmeéeute d. frt.
12. quem fummum pauperrtatis favarem }.us cfommugc1‘gr§orat.Scp.txma
Pialocs Botres Diufer d.artaz quee confliturio provincialis Scre{ujf.é“
Cleme'rzz‘i[ﬂ*l”ﬂ“”'”m Principum Anno 16,%5?d.6.Fe£zm.prqmu]gata., u@f-
ferenter omnibus Hypothecariis fimplicibus anteponic;eltqs h_ls de]q-ﬂ
viliin bonis Adminittricorum,hypotheca, Tutoram exemplo, qui-
antur c..de in iuteg. reftit. concedendaNeguz d.tract.
3. . 4eM120.8 [6q, 00 av0 Peu.minlngue uﬁt;y rrlgdim(n_(i’icl.b welche_c
e enté ateber d artorz.quamius Civile perionall privileglo  muni-
igie\ifluif ,?;«g,\ 2.§.2.1f. depof. l.z%.§ 2ffde re.b.aut.]ud.poﬂ ita ut fem-
per praferatur qui fine ufuris Credld.lt'.- Berltc.b.z.com!.66.n.;7. Bc.mb. ?
2.0.29.fcd latius hee deducere non licct, uberiorem interpretationem

(ubminiltzat Mey. d.art.12.

& ings.

recl
bus etlam £quipar

XIIL.

Permitteret jam quidem jus Lubc;.c.‘ hanc fecundam obﬁgqare_,
claffem, nijus commune nonnulla ad]x_cxcnda monef@?:_q_UOd}ﬂmg
cos vocat, qui adrefectionem, confervationem, & acquifitionem ali-
cujus rei, modo ‘actualicer factam, adjecta Acxpfemc hypothec
(quamvis {iteadem vis tacitac,Scnatu.s ConfultolL}b;\/;lfifc_c? Impcrath-
ce f2cx0, conceflz, refpectu exitrudti, veir'cﬁaumtx aemhc_u Li 7 quib.
cauf. pighs ¢ Back ad Treut.part. 2.difp.24. 11t.§-) rcfcrvatxone., pecu-
aiam, rei ramenrefecte, confervatz,vel acquifice verum pretium non
foperantem, crediderunt,  N.g7.¢ 3~1-f'1'5-ﬁq”’P°’~1?-C"’"dN’?'"

€. 3.6 Gaile
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¢.3.8Gail.lib. 2.0bfu2..4 hicinfuperadhibicd cauteld,quod res etiam
nunc extet,& falva fich 8. f.quibonod.pigp, 1demjus extenditur boni
ratione a7g. L32.ff.ad L. Aquil.ad Inquilinos,8¢ arg. | g8 deR.V. aliquan-
do eriam ad alios, qui hodiernas contributiones, pro dominis zdium
militibus (olvunt , ne diruantur, nontamen ad ufufructuarium/.2.§.

3 de ufufd.28 f.de ufuf legar.
~XIv.

Necvenditori efthoc privilegium denegandum, modointer
contrahendum , aut ante fadtam traditionem, rem vendicam fib; pi-
gnoris nexu fpecialiter obligaverit, usq; dum pretium folvarur, ye-
pote hzc pignoris obligatio eumipfo dominio nata Lr. §.£. & feq. f.
de reb. eor. qui {ub tut.meriro reliquos, nifi exceptos, excludit; forc:q;
fummainiquitas licitam hanc conventionem 1.13.§.8.ff.de 4. empt.non
fervarel.effde padt. Sic quogsres pupillorum pecunii comparata,ob
tacitam hypothecam Lpen,C.de ferv. pign.datoinan. & pralationis con-
ceffum jusin 7. ffyqui por. exprefsa licet pignoris conttitutione defti-
wuancur, huc referende erunt Neguz.dutrail.p.2.m.q.n:163.Carpz d.tradl,
pard.conffzg.d.iog. PorronecRedemptor fervi ab hoftibus capti, ab
hac claffe excludendus cuijus pignoristacitil. 5. Lzr. . decapr, ¢ pofil.
vever(.1. 2.C. eod.Lex vero 12.§.12 ff.d.r. prioritatem.qua reliquis,quibus
ante captivitatemobligatus erar, prafertur; tribuune, Colleg, Argens,
&t w8,

X V.

Tandemnec ab hac clafle alieni , qui habent hypothecam publi-
cam; hoc eftinjudicio coramjudice datam, quatenus cum nudam.,
privatam habentibus concurrunt /.21.C.qui pot. iapign. quorum tamen
¢ numero nonis ¢ft, cui hypotheca trium teftium (ubfcriptione fir-
thatacompetitd. L.y Auth [eq.C.d.1.Gail.2. 06 25.n.10. Colleg. Argent 4.
t.n.8. Sic teftis elt Vander.d.trait.¢.9.Confvetudines quorundamlo-
corum, ctiam itacivibus contra extrancos favere. Ceterum ncc
dubitandum,quemliber exprefsa conventione de hocbeneficio fibi pro-
fpicere poffe arg.l.2.C.de jur Reip.&r Na36.c.5. Etitajam fpecialis hujus
claffis concurfus depictus, qui, quoad jus civile zqualem fingulis
pravrogativam afignare vidctur juxtay;;lg. the[ $. nifi temporis pri-

oritas
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oritas , aut fpecialis legis exceptio obfter.  Bachoy, de pign. lib,
§. € 14

£
CLASSIS 111

v o

Eft hacHypothecarioram fimpliciumd, 7¢.12. qui ob res fupra
debitum obligatas , adeas confequendas, reali actione}, absq; exi«
gendiprivilegio, fibi confulere poffuntl.m.ﬁdepign.l 9-C.qui pot. Ho-
rum autem 'r_{yporhcca non eft uniformis, nam (1)eft vel generalis vel
(ecialisl. 15.§.0.ffude pignlf. C.queres pign. Generalis nomine veniunt
res omnes, mobiles, quzetiam pecuniamnumeratam comprehen-
dunclpen.§ 2.ff.depign 1.7.8.1.f.quipet. & immobiles , prefentes, &
futurz licetnon expreflz d.L.f.C.queres pign. imo Nomina,& Actiones
L7. C.dehered vend.l.4.C gue res pign. iistantum exceptis rebus, quas
neminem credibile elt pignori {pecialiter dacurum fuifle L 2, C. que res
pign. I.6.csim feq, ff depign.  Specialis veroad res certas, & cxpreflas
reftringitur, (nontamen harum jam acquifitarum exclufis acceflionib®
Li16.pr.l.29.8.0.f.de pign.¢r 1.1.Code part.pign.) qua de caufa Manifeftarii
pignoris mencio ficin Lpen. f. in quib.cauf,pigw.vid Gothof.ad hanc.], (2. )ta-
sita vel expreffa Hlam ipfa lex;aut tacita ejus difpofitio,vel prafumpra
conventio,& italegis gs. affifkentia coniticuunt;qualem Fifcus contra-
&hutt & pznarumrefpectu the[.9.Mulier pro paraphernalibs,& denatio-
ne propter nuptias thefn.Locator in rebus conducoris illatis & inve-
Gusin P V.uc & infructibus P, Ruth,6. Is quicredidit in refeionen,
xdificii th.r13.  Liberi in bonis vitrici, nondum rationibus redditis 3
Martre tuttice, Lpen Cinquib. canf.pign.l.2.C.quand. mul.tut.offic.N.22.¢.
48.&alithabenr:  videNeguz.d.tradt.p.zm.4. Hanc vel publica Ma-
giltracus authoricas, (hinc pignusjudiciale, & Pretorium)vel privatos
rum conventioexpreffa, (unde Hypothecarii conventionales) efficie:
fed hecabrevianda, videatur Neguz.d. trail.p. 3.m.1.Beuth. d. srallp 1.4,
5.6.C pafiim, Schneidyy. ad. §.7. 3 de altin 3 wig,.4d 10.8.20,32. [eqq.
XVIIL
Siigicar hi implices Hyporhecariiinter {e de prioritate conten.-
dant , & f{inr¢jusdem temporis, habeantgy vel cerrasres, vel harum.,
parces obligatasy erit huic convenuoni ftandum L 10.L. 16. 7 pen.ff.des

pign
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pign.fin nihil conventum, pro parte debiti admittendi , 4. 1.16. §.pen.
f.d.tnil alter poffidear,, ejus enim {i temporis prioritas dubia, melior
eft conditio d.L1o. ffude pignd.128.8 154 ffde R.INeguz. d trad. p.s.m.2%.
g, Aftfidiver(i {inttemporis, omnibus perfonalicer ‘privilegiatis, &
chirograpbariis priores l.3.9.&10.C. quipot. & l. 6. & te bon. auth. jud.
poff. cemporis diverficatem judicem agnofcunts ut némpeis potior fit
jure,qui prior tempore J.24.¢r §Cls.8.¢ 10 ffquipsr. Quodtempus
ita computandum , ut etiam hora,& momentum atrendatur argl.2s.S.
vff. delib.C poﬂh.Buhov.d.trd&lib.g.t.g. in fin.lib. 4.0.1. n.4. ita tamen.
ut in conventionalihypotheca, temporis prioritas non €x contracta
obligatione, nec craditione, fed ex conftiruta, & acquifita hypothe-
8.C.qui pot Bachoy.d. traflib.4.c.2. qua tem-

ca aftimeturlarlaz.§.2.f.1.
poraobligationis {cil .contraéte, & conftiturz hypotheca;legalis tacita -

conjungit.  L6.8.f ibig, Gloffs C.de bon.que lib. Neguz.ps2..11.4.1.12. Gy
nec egrediatur contractum, cui hypotheca adjeéta, nam reliquis in-
tegmediis creditoribus, ob pofterius creditum non noCet,nec Mutata
ebligatione, mutatur ordo temporis L2, §3C 5. ibig, Gothof. 1. 20.ff.
quipet, Bachov.d.aralllib.4.6.3.
XVIIL.

Facicporro ad juftam Regule in praced. thef, uppeditatz in.
terprerarionem , quod illanon corruat,(1.)Sive prior habeat hypothe-
cam generalem, pofterior i'pcci/élcm, & contra.l.z ff.l.6. C.qui pot.L.8.
f.de diftr.pign.utporte genusinvolvit o mnes {pecies, arg.l1z.ff.de legr.
nec ulla fubeft ratio, cur quadam pra reliquis fint exclufe (2,) Sive
uterq; habeant geucralem d.Lf ff.quipot. (3.) Siveprior habear gene-
ralem cum {peciali conjunctam  47g. 1, 5.ff de diftradt. pign. quamvis ex
zquitacc, & jam jam dara ratione ceflante,diverfumvelic L.2.C.de pign.
(4) Sivcpriorhabcat tacitany, vclexprcﬂ”am 1 8.f.1 4.C . Gui pot, l.2.
C.de privil.Fife. (5.) Sive alter concurrencium habeat pignus conven-

tionale, judiciale ,vel prastorium,ﬁacq;concurfus cum cjusdem,vcldi-
verfl gencris pignoribus[.z.C.l,w _ﬁ".quipot.l.;.c ut inpoff.legar, & d.conft.
Provin.tirmmed.é’f.xdcm Balduin.de pign.c 1g.nifi quod inpracorio hoc
fit fingulare,quod ex cadem caufa cum altero pratorio concurrente_,
huic quogs profit, nec temporis ordinem obferver /. 15. §. 15
ff. de damn. infedt. 1. 5. § 3 ff. ut in poff. leg. l. 12. ff.! de reb,

auth. jud. poff. Bach. ds trad. lib, 4. ¢ 7, M 4. (6.) Sive prior
B2 tantum
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tantum de re pignori nexa convenit, & pofterioti fic tradica Liz.§,f.-flqu
pot. Bachoy.d.tradt lib.4.c.4.0.1, Framtzk.d.arad.n. 38, obrationem J, 17.4.
2.ff, depad & Lo ff. depign. ad.(7.) Sive priori pignus fimpliciter da-
tum , & pofteriori diftractio infuper permiffa dlizS.f.f. qsiper, (8.)
Sive ab alterius paree novartio wterceflerit thefpraeced, (9.) Sive uterq;
eodem die,diver(is camen horis, fibirem obligaverint d.thef.(10.) Sive
prioris hypotheca habear diem adjetum, vel veram conditionem.,
Lilg.Saln§.alizS.z fqui pot. (u.) Sivea vero domine, vel non
domino pignus dacum Lz.Snlageffde. (12.) & ultimoSive prior tan-
tum quoad ufuras legitimas, {orce jam foluci, perinde pralationem_,
ob temporis prioritarem defideret , ‘quia dejure civili orrem fempex
comitantur; /43.§ z.l.ré’.l.zoﬂa‘.t.l.d’.§.f.ﬂ.dep1;gn. all. quas Conflitatia
provik. Anne 1646, d.2g.3an.cdita confirmar, ﬁmulq;ftaudem,quzhuie
conftitucioni fieri porerat aluberrime removet, vultg;bona ceffa in-
tratz.hebdomadesadie publicarz fencentiz prioritatis taxa
taxatione dijudicari quibusnam,{ingulorum examinara pri
his bonis venditis (olyendum; aur eorum ctiamnunc com

ri > fa&aq;
oritate, X
munium

proventus pro rata diftribuendus? Sic nec hoc tempore recens illa -

ufurarum, ob belli malignitatem non folucaram moderatio non erig
negligenda, qua inmnovif, Receffu Imper. Anno 165 4 Ratisbome habire §.
bieverflofiente, & innoviflprovine.Conflir. dnno 1655. d. 25. 3an.data,
eltftacuca.  Sic quode contra praedicta Regula ceffec (1.) Si res priori
oppignorata, eo confentiente, pofteriori pignoris nexu obligetur
122.§.4.fF.qui petlazff quib.mod pign, (2.) Si pofterior priori {olvat,
autofterat jufto tempore L.7.5.3.C.de prafeript.s0.vel. 40 ann debicam pe-
cuniam13.§.1.Ln§.fil12.§.0 (1 1155, & 10, C.quipot.  (3.) Si tertius
veletiam novifimas in locum primi fuccedac , eft enim tunc (ecun-
do, velreliquis prior L2,¢r3.C.de bus quiin prior. cred. modos vero fue-
cedendi (uppeditant dln§.f.&rln.8.6,5.8.0 9:ff qui por. (4.) Si potte-
rioris hypotheca privilegiaca for, clafiz. (5.) Si adiverfis non dominis
Pignusacceperint, eftq; pofterior polleflor 4.1 14:[f.qui pot.(6.) Si pos
fterior prafcriptione munitus 17.§.2.C.de prefeript.zo. vel 40, ann.(7.)
& ultimo {i prior concurrens fic legatarius,, nametliex Legis placito
habeachypothecam 1., ¢omm.de leg. bonis tamen teffacoris non fuf-
ficientibus, ctiam chirogmphariispot’rponunmr, quia Legatadeducto.
zrealicno demum praftanda,/iq.§.0l.pen.pr.ff.de Jepar.d1.§.18.4d SCrus

Trebel.
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Trebel.la. Sorff. fi cuiplusquamperL.Falcid. Qui dilucidiorem ha-
jus Regulz explicationem defideracinfpiciat Bach.d. trait. lib.4. Frantks
d.t.Mozz.de consr.it.de pign.Mude.de contrall.eod,tit Neguz 8 track.p.s.m
3259, ad 31,05 Colleg, Argent.d.s,

CLASSIS1V,
%

Hanc defcripturus 3 jure  Lubec.recedere cogor, quia éamifitds
¢tamreliquit, quamvis ramen non exclufari ree velic Mav. d. art. 12.9.
7t.& hizcilla, quam fibi perfonales privilegiati vindicant , quibus
nempe privilegium exigendiabsqs hypotheca competic, vi cujus be-
neficiiperfonales fimplicesantecedunt; quos dimidia parstit ff. de reb.
«uth.jud poff. a.1.16.usq, ad fin. depingic. Horum proprii concurfus
Erioritas nonatempore, {ed caulz favore dependetlsz ffid.t. qui eos
fequentimodo collocare videtur, ut primus {it deponens pecuniama-
pud Acgentarios, qued,duplici modo fieri pofleL.24. ff. depoffiérl. 3t.
ff.locat, inculcant; aut enim obfignati, & in fpecie reddendi, apud
hofce deponuntur, & tuncdemum privilegiolocns: L7.§.2.ff. depof.l.
24.5.2.ff.de reb.auth.jud.aut deponentes fidem Menfulariorum fecuti,in
fpeciem crediti deponunt, & tunc poft privilegia fimplicibus petfo-
nalibus annumerantur. 2.1 24.8.2. ffd.t.idem dicendum, fi annexas
ufuras habuerit depofitum, jam 4..§ 2.de re vero depofita etiamnune
extante ob jusdominii, certa res eft » & infuper vindicationem pro-
bat 4.1.§.2.nec dubitandum, hanc fingularem diftinétionem reliquis de-
ponentibus nonefle applicandam,quia corum facilitati omne damnum
quod non ex dolo, vel lata culpa depoficarii provenir, affignane
§.3.7.quib.mod.re contr.obl.¢r L..C.depof.
KX
Secundus,qui navis fabricande, emende, armandz, velinftruen-

d caula, non refervato pignore credidicl. 26.1. 34. ff.de veb. auth. jud.

quod privilegium {ingularis favor quamvis navi tantum applicafle vi-

deatur, meritotamen ad reliquas res, pariin cafu , extendendum erit

ob duth quo jure. C.quipot.¢¢ N, 136. ¢.3.adde Gail. lib.2 obfaz.n.3.& +.&

obf. 25 n.13.Mev.d.art,12n,69, modohoc exprefse actum, quod hunc

B 3 in finem
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in finem, &iranoninomnem eventum pecunia credita fic, resq; hoc
modo comparata , reftaurara, vel meliorara exftet’, cui hoc privile-
giumgs inheret. arg .y §oa.5.05. & 16.6 L1t ﬁ.d tribut,all.Tertia quavis
Refpublica credicrix . pen.§ v.ff.dereb.auth jud.poff.Bach.ad Treut p.2.d.
24.th.flit.G. & VVelemb in@ tit.dereb.auth.jud.n.s.Quartusimpubesin
bonis ejus, quiex officio amicitiz ipfius nonnunquam negotia geffic
123 ff.de reb.auth jud.Quintus qui grais credidic th.12.& Gothof.ad 1.24.5.
2 ff.de reboanth.jud. Tandem Sextus is Chirographarius cujus pecunia,
munitus privilegio exigendidimiffus d.1.24.§.3.ff. dur. La.ff. de ceff. bon.
Plura de hujus clafis ordinatione adjiciunt Carpz-pad.confl. 28. def 149,
wg, ad158. & Bewrh.d. tradt, paflim,

CLASSIS V.

XXI,

Ultimahzc eft, exhibens Chirographarios fimplices, five per-
(onales nudos , leslighen die gemeine Echald 4, 4. 12, quili,quibus
absqs hypotheca, & omni privilegio, cx folo Chirographo , velob
fimilem probationem f{ufficientem , (qua nempe fir teftibus, confes-
fione judiciali, vel rationum libris) aliquid debeturl. un.C. eriam ob
Chirog.& Carpz.p.id confl.28.defuss. & 159.  Et hi reliquias ex bonis
debitoris , modo fint, absq; omni prarogativa, juxta Regulam con-
fortii, five pro ratadebiti dividunt 1.6, C. de reb. auth. jud.ls10. C. gus pot.
nifimercator diverfas,diverfis inlocis,negociationes excerceat.Negoe
ciationum enim , & locidiverfitas, credicores ob diverfa contractade-
bita, ac fimerci credicum,{eparat : L5.§.45.6° 16.ff detri[z.ﬁzc‘l. & his Chi-
mgmphariis , licet ceflio eriam in privilegiatum, non {ic 'dcncganda,
ramen reliquishicipsi ceflione factd nullum fic prejudicium /, 4.l
156.§ 2.15160.5 2. ff de R.I.

XXIL

Hoc ordinejam delineata claffesdefcripfere fubjectum; placet
jam brevillime objectum attingere , quod itidem lauflime pacer,
omnesq res, pauciffimis tantum excepais,involvic /. & ff.de reboauth.jud.
! 39 ff.de V.S.& thab.inpr,  Nam licet nonnulli fint, qui debitorum
excuflionem etiamusgs ad Sacculum, & ultimum quadrantem facien-
dam

http://purl.uni-rostock.de

/rosdok/ppn732612632/phys 0020




dam affirment, & Ciceroprs Quint. veftesetiam neceffarias voci prae
conis fubjectas referat, eft tamen mitior fententia arripienda: imo
ipsit jus excipit ftacuas in honorem debitoris pofitas .29 ffde reb.auth,
jud.iremveftes non pretiofas, ftrata, & nonnulla alia, quee fumma
necellitas aconcurfu liberat. L.6.cum feq. que res pign.l.1.;7. ¢ 8.C. eod.
quod in ceflione bonorum , mifericordia procurarote, etiam fanci-
vit. Oie Seridyts-Ordnungdev Stadt Roffock p.x. tit. 28.vid.Vander.d,
traflc.14.
XXIIL.

Conceérnunt hactenus dicta , ipfumjamimpetratum a credito-
ribus concurfum, aliaseé nondum excirato, necillum creditoribus
urgentibus 1.6.§.2 ff deyeb.auth.jud.l.6. §.7.f qua infraud. cred. fuoin
vigore manet Regula : jus civile vigilantibus {criptum /. 24.ffdut. Hinc
neceo cafu pofterior crediter licet Chirographarius, ad reftirutionem,
velcommunicationem eft obligatus, licec {ciens debirorem non efle
folvendo, debitum antequam bona debitoris poflella fuerine acceperit,
veletiam abinvito excorferit; reliqui enim creditores fuzx negligentiz
expenfum ferredebentd.16,§.7.&d.24.fd.el.21ff, depecul, Sed hanc
vigilantiam concurfus debilitac d.1.6.8.2.ff.de reb. auth.jud.¢r d,1.6.§. 7.
que.in fraud. cred.cltqsitaca accipienda, ne juftiori alicujus peritioni
aliquid detrahatuc /.32.5.1.ff.depof.quare omnibus inftantibus credicori-
bus,nec a debitore,qui a magis privilegiatis coaveniri poterat,
exadti cautionea minus privilegiatis » nempe reftiturum iri,
quod acceperunt, fiinferatur p oftea actio majoris privilegii /.r2.§.1.f.
depecul.ﬁngulieo quo locati ordine ab inferioribus vel actione hypo-
thecaria(fi nempe Hypothecarii) vel condictione ex lege id quod 1is
folurumrepetunt L.f§.6,C. de jur.deliber. 1.3.ff. quod cum eo qui in aliens
poteft. velfifint ejusdem privilegii , & xqualis conditionis remirarepe
titam inter fe communicant d.1.6.§.;.11.que in fraud.cved. Ec quamvis
circa hanc condictionemex Lege,eo in cafu quo ceffar hypothecaria,
nonnulli Dd. fimplices Hypothecarios a privilegio munitis diftin-
guant, non potui tamen horum a parte ftare 0b.4.1.£.§.6,C. de Jur. delib,
cui aﬂ%ntiunt_Berlirh p.1. concluf71.0.25.80 26.¢& Mev.art.3.0it.1.1ih.3.n.13,
Neg; hisbona fide confumpro pignore condictio ex Lege eft dene.
ganda A.Lf§.5.C6.C.d.1.& 1085 fuff de jur. Fif. Berlich. po1. d. concluf.
.47, C7feqq. Hartm.Pift 3.9.20 5.19 & [eqq. fic nec hypothecaria mala

, - fide
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fide co confumpto la6.5.3. ff.de pignl.22, 1.25. §.3.1.6;. fl.de R..V.I..tgr.:;o,
L1s7. §.1 fl.deRI.  Repetitio tamenifta ceflac i reliquadcbicorisbona
fufficiant ! 6.§.f.ff.de reb auth. jud.Carpz.p.r.d. conft. 28.def 155 & Mav d.
artan1g,  Fifcus quogs {olurum rcliqu.xs mfenonb,us qb CX'traordma-
rium conceﬁ'hmjus omnimodo repetit, L18.§.f.ff.de jur, Fif¢.l.5.C.de v
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