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DISPUTATIO INAUGURALIS JURIDICA,

EXHIBENS

MISCELIL ANEAS

-~ CONTROVERSAS
~ JURIS POSITIONES.

AUSPICE ET DUCE DEO OPT. MAXIMO.
EX DECRETO ET AUCTORITATE MAGNIFICI JCTORUM ORDINIS,
IN ILLUSTRI PATRIA UNIVERSITATE,
MODERATORE,

VIRO CONSULTISSIMO, ATQUE
BXCELLENTISSIMOQ,

DN. JOHANNE &icbrand/

U. J. D.,ANTECESSORE,SENIORE, ATQVE AD HUNC
ACTUM SPECTABILI DECANO
DN, EAUTORE eMurris Nommzus CorENDo |
PRO SUMMIS IN UTROQVE JURE HONORIBUSET PRIVILE-. 1
~ GIIS DOCTORALIBUS CONSEQVENDIS, -
D, VI. SEPTEMBR. ANNO M DC XCIV. 7174
IN AUDITORIO MAJORI 2l
: PUBLICO EXAMINI SUBJICIT.

THOMAS s§Pmfel/ Rostocs,
DYCASTER, PROVINCIAL, ET CANCELLARIE
SVERINENS. ADVOCATUS.
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® Etinatit Bquideént shimo fuit, 2a gy« de fingulari
BREORUM IN CRIMINALIBUS FAVORE literi§
®ad finem fere complexus eram, invicem Inaugura.
lis Difpytationis publico examini fubmittere; aft
® dum in hancremnotata, prater {pem nimium ex-
) 38 2B creverine, & certisitlisabAmpliffima Facultate Juri-
BRI S ;2 , Inaugurali Difputationi qvondam prafinitis
paginis , includi haud potuerint, prater animi(ententiam,alii tem-
pori illam materiamrefesvare, ¢jusg; inlocum, pro ratione tempo-
ris, aliaramd; occupationum, feqventes mifCellaneas controver(as
Juris pofitiones, uti 1 mentem venerunt, in chartam conjicere, &
ublieo Eruditorum examini fubjicere placuit. Adfit Propitiator

JESUS, POSIT. L

REciprocam Arrharum dationem fubfiftere, qvamvis

negent, -Bartol. ad L, Titia134. 1.9-ff.d. Verbor. 0blig,
& Bartolum hodie Dd. communiter probare teften-
~ tur Alberic. Gentil- 7, 4. nupt, lib, 3. cap. 6. p. 347. Covarruv.
de Matrimonio«,3.§.7.», 9. Sanchez tr.de matrim. /6, 1, Difp,
35.m.13, Gutieretz de Matr. «18.». 8.iltamg; fententiam, tans
qvam veriorem, in mentem eujustibet difcreti hominis cades
re debere; {cribat. Paulus de Caftro. 4d/, u4. ff.d, verb. 05/,
& Zafius sad, L n.3. Contraria tamen fententia, juxta eaqve
habet Baldus 44 L.fin. n.10.C.d. Sponfal. Covarruv. de matr. c. 3,
§.7.n.11 Alciat. 42, L. Titiax34.7.30. 4, V. 0. Jalon.ind.L,n. 10,
Sanchez. de Matp. lib. 1.Difp,3s. na14. Johan.Gutieretz de Matr.
cap.§.n. 8- Trentazinq. lrb. HI. Refolut, tit. de Matrimonio Refs~
Iut, 2.m.32, cum Dn.Seryckioinnot. ad Brunnemanni Jus Ec
clefiaft, 4.2, 6. §. 4. verb. arrham dare, nobis videtur veri«
or & magisutilis, gvodg; hodie Arrharum dationes recipro-
cefiant, teftantur Carpzov. Jurispr. For, 2.1I1.Ci1g, D, ;3. .11,
& Jurispr, Confiftorial./ib,2,D,51.n.6.L:b.¥ . Refp.237. 5. Cothn,
¥ol. 3, Rep, 34,720, 21 Philipp. Ufu. Pra&. Tnft, 4d. pr.d, emt.
‘v”}f{{I!Eflog, 70, Dn’MeV-P- VII-DQ‘OIQP-FIIL Do}gs”OS'
o Az I Fi.
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Fidejuflori qvi fimpliciter qvidem, fed Juramentointer-
pofito, fe obligavit , competere beneficium Divifionis & Exs
cuffionis, licetin jure verum it, per ea qvz docet Franck, de
Fidejuffor. e. 5. ». 336. &5/29. cam alleg. Bachov, ad Treutler.
Volz2,D+28. Th.5.lit,C.E5D, pym.gss. Fach,IIL. Contron. 1 s.Lud-
well.ad Infi.Difp,x2.1b. 8. lit.d. Zanger.d. Except, 2. 2.€,14.
#.14, Contrariamtamen fententiam, qvod fc. Juramentum
in effe€tu tantundem operetur, qvantum Renunciatio fpecis
aliter , ut communem, inforo & Praxi receptam , juxta Dn.
Carpz. in Jarispr, Forens, P. i1.Confl. 17, Def, 5, cum citat. ibid,
Gail.2.04(.27.n.22, Matth, Coler, Proceff; Executiv. P, 1. C.10,

#.395. - Berlich. P. 1. Conclyf. 22, ». 23,/¢99. Wefemb, 2, 1.Cone
fil1o.n, 24.ample@imur, X
. I ¥o o

Pactum de lucranda donatione propter nuptias, inter-
pofitum & Marito, invita uxore, revocari autimmutari pofle,
indiftin&é negat Andreas Gailius 2. 04/ 78.n.. fimpliciter
vero affirmat Welemb. in Paratitz. =, tit.d. pa&. dotal. n. 4o
& negantem Gailium in. 2, 05(. 40.1.5,inf; 0bf91.3,1. fijung, 2,
0!/ 1:6.n.5. fibinon conftare, led fententiam ipfius omni fun
damento deftitutam, afferit Dn. Hahnius % oz, 44 prafat.
Wejemb,d. t,n, 4.verb. illud queftionis eff. Nosfi pactum fubs
fiftat in vim ultima voluntatis , adfirmantibus, per tradita

_ . Pruckm. Conf; 1. n. 335. Kohl, d.paét. dotal, P. 1,:.80. Carpz. Jue
| 7ésprsFor. 2.11.C.43.Duao. - Siveroinvim contra@us & negotii
inter vives, negantibus, fecundum Carpz. Jurispr, For, 211,
| Confi. 43.D.11. Berlich. P, ConclufisrKohl.cit. Tra&. p.1,5.1,
‘, f¢99.adftipulamur;& itaFacultatemFrancofurtanam refpon.
, difle, & Dn. Stryck- Fra&atui fuo de Cautel, Contr. Se. 111,
€ap, 8.§. a0.infertum docetReIp‘?niumd. -
iV,

Licetnondefint,qviad ContraGumEmphyteuticarium

pras
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praecife fcripturam reqvirant, tefte Carpz. P. ILConff. 3. Def. 7
. 7. hancg; communiorem JCtorum fententiam efle, dicat
Dn. Mev, P IILD.289.1.1, & 2, Contrariatamen fententia,
de Jure cenfetur veriorarg. §v 3. Inft. d, locat, cond. }, 4. f. d. fid,
nfirHarprecht. ad §.;. Infls delocar, cond. n. s §. Bachov, ¥ol. 1,

Difp. 29 th. 9. lit. D, Dn. Schiitz. in Comp. Lauterbach, #iz. 7

fiager vetigal, ive. Emphytent. petayr, Brunn. Jur,Ecclefiafts

Lib. 2. ¢,15.§. 13. ( Qvamvis contrarium videatur ftatuere 4d

L.1.C.d. yur.Empb)Hahn. ad\Wefemb. £ tit. i agervedigal,n.3,

& multisin locis ufu eft recepta, tefte Valafco i 27. 4. Jur.

Empb. 2v:7:8:2s $

Intereffe lucri ceffantis, folis Mercatoribus,Menoch.
Arb.jnd, Quv. Lib.a. Caf. n9.C.2, Gail. 2. 08/, 6, Afi&,Dec, 20,
Nos cum Scaccia §. 1,4.7,ps 2. ampl, 8.n.221. Fr,Nigro Cyriac.
Contr, for, £26. etiam nonnullis , qvi non funt Mercatores,
tribuendum putamus.

VL

Certz fpeciei debitor, falfo.nuncio ex jufta Credulis
tatis caufa folvens, liberatur. Bartol.n/. §2.§.11,fid. furt.n-1,
{  Yaul d.Cafiroinl, 28, ff. 4, folur. & inl.14. 1.8, d. cond, caufa
; dar. Alex, in d. l.14.n. 4, 6. Johann, Herman. Stamm. zr. de
; Sevvity Peyf Libe2.c.25 40,02, D, MeV. PV, D, 1734174.175. &5 1764
_ RIILDj36e. &361.  Secus fifit debitor generis feu qvantitae | B
; tis, [, gvi bommem 34. §.4. 4. folut. & ib1Bartol. Paul.d. Ca- |
| ftroinl. debrtores 29,7 d. folut, €5 L.euns quirem.10.§:1, vffed eitfi 1
(’ dum [ commed. Karin, lib.2, I{’eci/( Crips. 76,71, |
i VII. ~
Satisfa@tio criminis & prelcriptio , cum pari paflia
ambulent /,17.§. 4. - 4. injur. Nicol, Boer- Dec.2d.n.18. 1lla
ipfa nontantym Accufatori, & Judici ex officio inqvirenti,
obett, Farin, 7, 9v, 10, 32 i f.Clar . §. fin. Q. 51, Teflaur. Dee,
. e . 20§04

-,
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203, 7. 1,Brunn, Proc. Crim, caliw, 3. Impeditlitisingveffum,
& Reumi litis conteftatione, fiin continenti probabilis, Me-
noch. d. 4dipifi,poff.rem , 4. m.ysu.liberat. . f. 5 profuo. Guid.
Papa Decif. 116, cols pen. facit ur confitenti confeflio non no-
ceat, Farin. cir. 9v,10,%.14. Hyppol.d.Marfil.in pr, Crim. §,
postquam m.ra. &ml oy, 69.fF. d. Quest. Sed, fia Reonon
allegata, a Judiceex officio fupplenda. /1o ff. d.pan. L. 1. ff. de
Quest. Auth. qvi fimel C. quomodo & qvando Mev, P. 711, D,
182. &P, VL D. 410. 1. 4.insos. Carpz. Jurispr, For, P-kC. 25,
D. 2.3 aSande Lib, 1. Tit.”7, Dee.3. &itain Cameradecifum
refert,Dn, Mynf, €ens.3,08/,28, Secusfitaétum,fententiam
nunqvaminrem judicatam tranfire putamus,arg. 4 1, 2. &
#.8.C flex falf. infir,veltesl, Berlich. A1 C, 5. m. 17, Carpz.cits
Dfﬁ 2 0. e _
o b ViIl,

Tempus pralcriptioni deli¢torum carnis prafini.
tum, regulariter eft continuum, palam five occulte crimi=
na fuerint commifla. Mart, Neap. 2, Dig, 1. Aceuf. c. 2, Moller.
ad'Conft.EleGor.19.p.4.,7.6, Theod.inColleg.Crim. Dijp.to.
ebi7.ti,D. Jul. Clar. §. fin, 9. 51, vf. féd gvero Farin. 9», 16, ., Iz,
& Conf2.m. 9.iv lit. B, Dn. Carpz, Pr. Crim. P.1II. Qv,141.
w.24.per plires ibs alleg. Dd, licet non defint, qvi contrarium
velint, uti videre eft apud Farin, Oper. Crim, Lib. 1. Q. so.
%43 Boer, 2. Deci/. 26.n. 16. Natt.Conf. 225.1. 2,

Regula illa, victus viGtoriinexpenfas condemnandus,
non tantum in civilibus, fed & Criminalibus locum habet,
0.13.§-6.C.d. Fudic. 1. 79.pr fF.cod. ¢.5,d. dolo & comtumacial,3,Cod.
de bss qui accuf nom poff.Farin.Prax.Crim. /iba. Tit.2. Qv.16, &
ibi plenamanucitati Dd. Conft. Crim. Caroli . 4r¢. 12, g9, &8
301. Dn. Mev. 2 IiL. D, 295.P, IF. D, 231. five procedatur per
viamAccufationis, five denunciationis , five Inqviﬁtionis,lper

y 13
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£23-
f 1. 13. §. . ibiqs Fa/on. 8, 21, C. 4. Fudic, Gail. 1, 08/ is2epr. Grave
| 0, Goneluf: 152, n. 3. Hyppol, deMarfill. in §. fuperest. n.x, &g,

Stephan. in Conft.Crim.Carol.V. 4r+.z0r. i £ Umm,Dif}. ad

Proce/f. Judse. 22, b, 7. ».26, ibidemgq; inCorollar.Licetnon des

fint, qvi contrarium velint,qvosrecenfet. Jul, Clar.Lib. s.fens,

§ 19 62m.4
. X.

Tinita illa focietate  qvaunus pecuniam, alter operam
contulit ,focium collatam fuam pecuniam five capitale pree-
cipere, negat Gloff. inl.1,C. pro Socio g_ckhoit. Tit. Pand. pre
fosisu §. 5. SOCiDy lib.2, Conf.265. 7. 4. Covarruv, Liby 3, variar,
refolut, ¢. 2,%,2, X alil, Affirmant, Brunn.in L 1. C. pro Socio 5. 2.
Frantz. tit.fieod. n. §6. He&tor, Yelic.d. Societaze c..n.54. Struve
Syntagm. Jur.Civ.Ex. 22.t5.33, Swendendortk. in nor. ad Eck.
4.7it. §.5.Gail. b, 2. 04).24.n, 6. Mev.ad Jus Lubec,Ls6,3.Tit g,
Art. 1. », 11 fé9q.qvibus aﬁén;}i{r‘!ctluz,. : :

¢
- Emtionem venditionem per fubhaftationem fa&tarn;
ob lzfionemultra dimidium refcindi pofle , affirmant Brunn
#4d L,16,C, d, refc. vend, ni 4. Perez.tit,C.d,refcind. vend.», 190
Anton. Faber. s C, Lib, IV, Tit, 30. D, 4 & Lib. 8, T. 16,D. 8¢
Rauchb. 2.1. 9v.46.7.25, Gomez. variar. refolut. 7,2.Coz. . 28J
Carpz.R.2.C.3 4. Do13em.7.conf. Zeef.deve/fi.vend. m,25 Jafon.in J;
paida 1.9.C. d. padl. Eckolt. ad Pand. #iz.d. refiind. vend. §. 3.
&-citati a Dn, Carpzov. Lib. . Tit. 1, Refp, 1.5, 2, Dn. Mev,
P.VII, Dec.206. Un&. P. IX, D. 151, 9. 4. € 5 innot.a Sande Decif,
* ¥rif, Lsb, 111 Tit. 4. D, 12. Contra negant Alex, de Immola
in L. pretiaffoad L. falcidyn. 8. Daniel. Moller. Semefir. Lib, 30
12,1, 4.Bald, m L. 11.C. d, prefir,30.vel 40, annior. n.2, € Lib.s,
€onf.s13. Guid, Pap. Decif, Grationapol. Qu, 224n,3.Felinusin
¢,ﬂvaniam 1L, X, d,ﬁprobdt. .13, Berlich. ». 1, D.126. Struv. Syn- :
gagm. 7, G7v, Exy 2340189y Dn, Carpzov, Li¢ 14, Refp 1, & 12, | B
AN0S 1
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Nosdiftinguendo intér Subhaftationem neceflariam, &vo-
luntariam, utriq; fententiz fu}b{ic;ibimus.
: IL.

Depofitarium rem cuftodiz {uz concreditam, do- \
loféintervertentem, in furti crimenincidere, extra dubium
eft,per L. 16. [f,d.cond, furt, 1.5, §+ § ff- commod. |5 4.pr.if. d. furt,
1c46.§,7.¢0d, . furtum autem Infi. d. 06/, qve ex de I, nafec. & (-
pius furti a&ione civiliter contra talem a&um, teftacur Dn.
Brunn. 4d4.1.5.§.8. ». 17. ff. commod. Ordinaria tamen furti
peena, ipfum puniendum, licet arbitrentur Berlich.P.7. Con-
clufes7.m 2. gid. Bofl in Pradk. Crim.tit. d, fart, . 45. lllita-
men opinioni, ut nimiumrigorofz, non accedimus, nifi fi-
mul dolofe rem cuftodiz concreditam negaverit, qvoin (en-
fu Conft. Crim. Carol. V. 4r¢, 170, accipere Dd, & inter eos
Berlich. 4. docet Dn. Stephan. ad d.Confl, in £, jung. Philipp.
Uf. Prat, Inst. de 0bl, que ex del. nafe, Eccl. 2,

: XHI. - -

Stigma cum {it infenfibile, impenetrabile, & fiacu per
foretur, ex fangue indubitatum efle Veneficii indicium,
affirm. Bodin. Lib.2. Demonoman. ¢. 4.8 1. 4.¢, 4. Berlich, P. 4.
Concluf-4:n.154,Jacobus Rex Angl. in7r.d. Demonolog.Crufius
deIndiciis 2 2.c.32. . gu1, Oftermann, intr.de Stigmat. Sect. 4+
§0 244 5eét. 8. &5°Sect, 9. Negant alii, qvos inter Juftus Olde-
kOp. Decad. 3. contr.Carpz. g. vo.n.3. citans Godelman. Li.3..
3, Magia €& Venef,¢,341.27, Dn, Stryck. Tr.de Jur. fen/. Dif]. 7,

e V. n, 10, QVIOAS " 2T nti AT
Libellum ab Accufatore exhibitum, in qvo peenaqva:

non convenit, exprefla, tanqvam ineptum rejiciendum; k-
cet fint qvivelint, tefte Joh. Emerico a Rosbach. Procefly
Crom. Tit, 1.¢, §.7: 92 NOS tam}eén illum retinendum putamus.

o XV 21 S

*Conclufiolicet inCivilibus certis cafibus exceptis, qvos

| recens

Universitits http://purl.uni-rostock.de DFG
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recenfet Zafiusin Comment, Infl, d. 48. n.24. 25 pro forma
libellireqviratur , Zafius cit. / w.2z1.Reufn. /14.3. Decif.26.1.25.
Gail. 76,1, 0/, 61, ». 13 inCriminalibus tamen fecus eft, & “
regulariter non reqviritur, Lo fl adSCeum Turpil. Bartol.inL.lis |
\ bellorum n,19, d. accaf. Bernhard. Grav, Concluf. Fract. Cam, |
Imper,Conclu/s59.8.18. &1, (;;\i}ix.ﬂb[ 61,718,

Procedendi illa methodus, ut in canfa matrimoniali,
mediante Juramento dandorum, pofitiones & defenfionales
exhibeantur, & mediante Juramento refpondendorum ad
eas refpondeatur, licet valde periculofa videatur ipfi Brunn.
in Jur.Ecclefiaft. Lib. IIL. Cap. 4. §. 3. communiter tamen, per
Jus Commune, juxta Dn.Mevium®. I7, D.108. PVL.D.219.5.f.
& fic etiamin hoc Hluftriffimo V] udicio freqventatur.

IL
An interveniens femper A&oris vice fungatur, affirs
mant Gail. Lib. 1.05/. 71. n. 4, /¢99. Grev. Conciuf; 73, Confides
rat, 1. in. f. Trentacing.tit. do Judic. Refolut. 16, #, 2, & 4lii Dd.
Negant Mindanus 3.4, Proce[foc.8m16. Gilhaufen,in arbor. civ,
cape 5. ram. 2,7.1. Qv fententia cum nobis videatur verior,
firmiter concludimus, interveniente reo adhrente, Ato-
_rem &interventum ratione intervenientis ultimo noncons
cludere, fed reum &ei adh;rentem intervenientem..
VIIL
Juri luendi pignoris, triginta annis prafcribi pofle, a-
cutélicet detendarur 3 Wefemb. Con/. I », 94, Covarruv,
5. Variar.refolut, cap. 9 ».2, Bachov.ad Trestler. Voli2. Difp. 1.
#h.filit, A)& aliis ex parte recenfitis aDn. Mynf, Cent.1, 05/16, |
Gail. /ib. 2. 0bf. 18. & O&av. Cacheran. Deci/. us,in utramgqs |
' partem graviter difputet; Contraria tamen fententia, utinec 1
ratios

P
e e s al , Er vy " - ey - T
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cationibus Juris Civilis deftituitur, ita receptior eft, per Dd.
magno numero allegatos 3 Dn. Berlich. P.2. Concluf. Pract, 3.
9.26,Carpzovs P.2. Gonflu 1. D3 7 12,3 Def.s.mi. & inSenatu
Pedemontano juxta cit. Cacheran, Qecz‘ﬁ 15, ut &in Camera
Imperiali, fecundum eam multoties judicatum, videre eftex
Gylm, Tom. 1 Symph. . I, Vol.14. ». 2. f¢q, Gail. 2,06(a8.7.4.
i £, & ibi Grav.m 2. Mynf, Cent.1,0/.16, Cent.6,0b(.70.1.20,
Faber in Cod. #2.d. lust. pignor. Def. 19. [llamg; fententiam
rebus judicatis & prajudicis pluribusin bene conftitutis Cu.
riis & Judiciis firmatam , teflis eft Dn. ‘Cothm. Zol.

3¢ Refp. 38. s 10,
XIX.

Inducie moratoriz, praftitis iis qvade jure defideran-
tur , concefl debitoribus, de{uis debitis non {olvendis,cum
non extendantur ad Creditores futuros arg. [, durelius §. T~
sius ffs do liber, leg. Rebuff. 1n Tra&.de I, dilat. art, 1. Glofl.
1.1, ig. Guid. Pap. Decif, Grationapol, 9beff.109, Anton. Fa-
berinC. lib. 1. Tit,9, Defi1s Def. 6. B 4. Def. 16, € Def. 20. 1. 2,
{ed adverfus hos,omniefteétu careant, juxta notata Matthzei

ad d; Qvaog. Decif, Guid. Papz,& hirefpectu illarum litera-

rum, dicanturprivilegiati, Ranchiniin annot, 4d Guid, Pape.
Dec. Quell109. Priores Creditores,ad inftantiam pofteriorum
Creditorum, inbona debitoris, decretamexecutionem, de

jure impedire non poflunt,

Quoniam folvit , & dedit yqvi compenfavit, /. fi debitor, ff.
quipot. iu pignor.bi dediffe.ds ¥. Sign, Mev. P. V1L D, 341+ in wot,

Compenfationis q; ut {olutionis exceptioni, omnitempore,
poft rem judicatam, imo etiam in ipfa Executione , oppo-

ni,&fiin continenti, h. e, tali fpatio, qvod pro ratione reine-

ceflarium
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ceffarium, Dn, Mev. p. IL D, 148, n. 6. P, IIL Dec,

319. 2. VL D, 234. P. V1II. D. 315, probabilis, Judex

ad Reconventionem eam rejicere jure non poteft,

Dn. Mev. . ZII, D.202 n. 2, P, 1I. D. 308. 7. 4
XXI,

Qvoad fundandam Jurisdi®ionem, qvamvis re-
gulariter in extrahendis proceffibus nudis narratis fups
plicantis credatur, per textum /4 Ig. §. % 7 d. Furisd.
ibigve Brunn.»,3. Gail.Lib. 1.0/ 10. n, 7. 06fs14.pr. 04/. 22,
% 4e Qb[.31. 1. 1.0bf. 45. B.9. Mynfing, Cent. 2, 04/ 9, ».6.
dummodo de falfitate aperte non conftet, Gail. cit.
06(.31.n.2. Citatio tamen ex L, Diftamari tam ‘de jure
Communi, qvam exprefla difpofitione Ordinat. noftrz
Provinc. nifi de veritate & qvalitate diffamationis con-
ftet , non decernitur, Gail. ciz, 06f. 10. n, 8. Mynl, 3, 04f;
78« n. 4. Dn. Mev. P, 111 D. 393. P. V. D, 257, P, V1. D. g5.
P,IX.Dec.pg. & Dec.102. Carpzov. Jurispr. Forens. Pars, 1

Confl. 7. Def 284
XXIIL

Convento ex lege Diffamari, eleio fori& a&io-
nis; competit, Mev. 2, VIll, D,169. P.1, D.198. .4. P, II1.D,
213.7.4.& Dec3somao. Carpz.Lib. 2. Refp.34.2.14.17.& propo=
fita a Diffamante a&ione, proceflus ille ex L., diffamari
extinguitur. Carpzov. Jurispr. For, ». I, Conff. 5.
D: 12. no 2e

_ XXIII,

Mandata quibus Judex inferior in caufa procede
re prohibetur, tanqvam refugium litigantiom malitiz, &
protelatio litis, non facilg decernenda /.judex, C. Commin,
Epiii.Ventur, d, Valent. in Parth. Litig,lib,1,¢.12. 5. 21, [¢9.

B2 fivero
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fi vero ad'preces partium décernantor, & Judici exhi-
beantur, illorum copia nec parti danda, nec per illa
curfus juftitie impediendus.

» XXI1V,

Cum Judicis fit 2ftimandi poteftas, anfua fit juris-
didio L. g ffo d,jud, Mev. P.1. D.5;1, D. 242, B IL, D.267,P, 1V.
D.73. Coch. Prax.For, German, part. 1. Cap- 5. §.1. firmiter
concludimus, in illo cafu,recge denegari a parte petie
tam Acorum transmiffionem ad extraneos.

AXV.

Venditorem ex natura contra&us tenerideevictione,
licet ea non fic promiffa, extra dubium eft, per . 6, C.
de evidd. [.6o. ffeod. Hartm, Pift. P, 1. Quedl. 5. 7, 1. Petr,
Heig.p.1. Qvesh36. pr. add.Cothm,#.4<Refp.38.m.0.Sichard.
ad rubr. Cod. ton- 9, Wefemb, in 7. 2.7.2,&°6.  Unde fis
cut Inftr.Emt. Vend: inferta evi@ionis praftatio cautela
abundans eft, & regulariter nullum operatur effe¢tum,
Stryck de Caut,Contr, Sef2.c. 8. SiC contra,fiexpreffe
conventum fit, ne eviéio praeﬁetur,regulariter tamen ad
pretium reftituendum refte convenitur venditor, Lex ento
. §./ofd.acd.émt. Brunn.ad. L6.C. deEvidm.5.6ad dla1.§.fo
fFd. ai.emt.n 18, Caballinus de eviction. §2. 723, & 5.5
#,25. Dn,Mev, BV1ILD. 44, B

XXVI. :

Creditorem conlentientem alienationi rei fibihypo-
thecatz, recipiendo pretium, ab emtore de evi&tione,
& reftituere pretiuna teneri, qvamvis pluribus LL.& Dd,
au@oritatibus, ut & prajudicatis Confiftorii Magnz Re-
gix Curiz lare defendat, Maftr, in Decif, Confift. Dec.
a3, #, 1, contrarie tamen fententie noftrumadiicimus cal-

culum
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culum, add. 2oz, 22, C, Cred. Evi&. yomy, Yoy té¥ers, Brunn,
#bidy & adl1, §,10.ff.deact. emts
XXVIIL

An Appellatus, qui vicerat in'prima inftantia, fuc-
cumbens in altera, condemnandus fit in utriusqueinftane
tiz expenfas, non una omnium eft opinio, Glofl, in C.
omnino,2, 9.6. &' InnoC.mc, fepe de Appellat. indiftin&e
id ipfum affirmat, idemque fentire autor.' Pra&, Pap.
in form. lib, act.realingl,verbi & expenfxefert Uranius Tom,
2, Conf. X,n1aliiacit, Uran. cit.Cos.3.9¢ &5 Mynf.Refp,1.m,23,

“¢itati, primam fententiam fi ex primis Aétis condemnae

tio fiat, appellatum a condemnatione expenfarum non
liberare , fimpliciter contendunt, add, Berlich, Concl. s4,
». 3r.feqq. Grav. Concl1r2. Conf. 1.1, 7. Uran,d,C.Rotz
Decif. 250, 41,10, & ita in Rota Romana obfervari Paul,
Emyl, Dec, Rotzx 2.1.D479. &D,340. & illam fententiam
in Cariis, Judiciis, ac foro jufte obfervar, & communiter
practicari, per plures all. Dd, teftatur Dn. Cothm. w0/, 2,
Refp,6o,m.152, alii contra illo cafuregulariter expenfas com.
venlandas volunt,Bald.in/ f. in £ G. quando provocare nom
eftneceff. Alex, Conf 182, ns16,Lst,6,Specul. #it. 4. expen/.§.nunc
widendum ver[.qvod de appeliato & itain Camera regulariter
obfervari teftatur Gail. 1. 04/, 152. 74 5, € 04/ 110. 5, 4, nos
cum Praxis edoceat,{xpe appellatum condemnari in ex.
penfas,ut plurimum vero expenfas compenfari, neutrum
ample@imur principium, fed firmiter credimus, totum
negotium relinquendum arbitrio Judicis, qui hoc,an ap»

eﬁatus fuccumbens in fecunda inftantia habyerie juftam
ﬁﬁgandﬁ caufam necne, 2ftimare debet, :

Bj - XXVIIL
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: XXVII. ;

* Sponfa licet in Sacris litetis uxor appellitetur, Gene;I.-
29, v, 21, Deuter, 22. b. 23, Hof 2, v.13. Matth.‘l. v. :m. &
appellatione nupta uxoris fponfa qvoque veniat, Cdrpzi.
Jurispr. Confifte Lib.z, T.8. D. 130.5- 2. €& Tit. 10, D.134. 1.0,
e Lib. 1II. T.V.D.57.%. 8- fegs & pro uxore habeatur, ejus-
que juribus frui Dn. Mev. P. ZIIL D273 7. 5. 6. 7&& jura
in uno logventia in alteroquoquelocum habere dicantur,
L. fi fponfa ff. d.jur.dot.L.15. §.24.ffode injurs ¢sall. LL, Carpz,
cit 1. € Lib, 10 Tite Wy D,63.0. 54 & Tits2, D. 17.1- &4 Dn.
Cothm. Zol.2. Re[p.78.7.8.€5 num 70,6 feqq,argumentum ta-
men illud qvod a Conjugibus ad Sponfas ducitur, uti
multifariam fallit, juxta allata Dn, Carpz. Jurispr, Con-
fift, Lib.2. Tit. §. D. 130. per tot. Mev, P.VL. D.217. 1e cita.
quoque privilegiariam illam hypothecam, qvam introdu-
xit Imp. Juftin.in /, 4n. §.1.C. d.reiuxor. 4l & p‘o{’cmodum‘
fpeciali privilegio pralationis auxit in L. affiduis. 124 C, lqu?
pot. im pignor. ipfi Sponfz non competere, firmiter ftatuis
mus.Dn Carpzov, P.2.C.24. D.1.& 5 qutm.Plfc. 0bfiuo,
n.7.[¢qq. Licet non defint qui contrarium velint, & di-
ftinguendo inter Sponfam de preefenti & de futuro, alii
illi tantum, Dn. Hahn. in nos, 2d .W’e/emb. Tit. in quib, cans.
pignus vel byp.n.1. alii vero utrique attribuant, ut We;-
fornb. Tit. = in quib. canf: pign.n- 3, Bachov, 44 Trewtl.Vol.
2.D.24.3b.7.1i8. b. perb. etiam in Sponfa &5 alii, Dn. Struvy

TR jur.G'z'D.Ex.zo’.tb.m.Dn.Mev.ad.ymLub'.Lzb.l.T.5.
Art.14.m5.Brunninrepet,Parat.tit.iv qmb.cau/.‘
; Pigno qvo “t Ve 4 P- " 435-

Tantum pro ratione temporis
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#bidy €& ad 111, §,10. ffodeact. emte
' X XVIL

An Appellatus, qui vicerat in'pr
cumbens in altera, condemnandus fit

tiz expenfas, non una omnium eft

omnino, 2, 9.6, & Innoc. ¢ Jape de 4
id ipfum affirmat, idemque fentire a
in form. lib, 4&."{/.:'_» gl verbi & expen/.
2, Conf. X,naaliiacit, Uran, cit.Ca.3.5

“¢itati, primam fententiam fi ex primif ..

tio fiat, a})pellatum a condemnation

liberare,, fimpliciter contendunt, add,| |

». 3r.{eqq. Grav. Concli1r2. Conf. 1.2,

Dgci(. z(;lg. 41,10, & ita in Rota Roma
Emyl, Dec. Rotz P.1.D4179. & D.340.
in Curiis, Judiciis, ac foro jufte obferv
practicars, per plures all. Dd, teftatur
Refp,fom.52,alii contra illo cafuregula
nenfandas volunt,Bald.in 4 f. in £ C.
eftnece/f. AleX, Conf. 183, sl d.Lstb,Specu

widendum wer[.qvod de appellato & itain |-
obfervari teftatur Gail. 1. 05/ 152. 75, -

cum Praxis edoceat,{xpe appellatum

penfas,ut plurimum vero expenfascol .
ample&imur principium, fed firmiter |
negotium relinquendum arbitrio Judi |

eﬁatus fuccumbensin fecundainftan| :
ﬁtigandicaufam necne, eftimaredebe| |
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