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CAPUT L

Explicat ACtionem inanemningenere, €5 gromodo affe
vat yab Alioneextinélayinepta , inwtili Wl/a_.v.

L

2% Ritum fermone pro-

XY verbiumu : YO tichts ift/ Oa
batbetlig?fetfem Rechtvers

. lobren. 7id,Gail, d. drreft.c.9.n.
?zo Tabor. in Racem. Crimin, pi191.
5Beﬁ;la’ Tbefaur. Pract. voi. Nikil,
q@% Fritfthins in Continuat; Thefaur: Be«

7> [old. p. 109,  Per quod nihil aliud -

&7, indigitatur, nifi aQtio inanis, qvam
inopia debitoris excludit Z. 6. 7 4.
dol. mal, qui enim nihil habet, abeo etiam nihil peti poteft.
Unde jocos¢ dixit Bartolus: MAL DA, CHINON HA conf
Hering, d. Fidejuff.c. 20.§.15.n.3. Dehac ACTIONE INAN
diflertationem inauguralem exhibiturus merit6 eandem a
ipfa explicatione vocis aufpicor, cum ipfius confideration
mens ad rem ipfam melius cognofccndam praparetur.

1L Siftitautem (e primum vox -4Fions , qva unde di
catur, cum Rotiffimum fic, lubeng ea, qvacirca etymologi
A ) am affer
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am afferri poflent, pratérmitto. Homonymiam' qvod ats
tinet, patet adionis fignificatio qvam latiffime,com prehen-
dens gencraliter omnem viventis operationem qva paflioni
opponitur. Red&? igitur hiftrionum & fabrorum qvodve
a&ionem dicerefolemus. Calvin. iy Lex. Jur.voc. Atio. & hoe
modo vocabulum Adtionis fumitur vulgariter, Juridicé verd
qvando accipitur,& ad ulum forenfem refertur,fumicurrarfus

#latiffime lace, fridtéatq; Aridtiffime. () laciffime de omut lite

atqscaulapradicatur,fiveillaCivilis iveCriminalis (ic,qvae alias
Acculatio dicitur, / /2. Fd.Privat.deliét. 1. C.de Crim. Stell;on,

-x.rubf.C.qwndo'a&,(:’iv.a}l.Crim.prg/ud.l.gﬂ.'deer/.'(})laté {ub

fz compledtituromnes civiles A&iones non ordinarias tantd,
fed & extraordinarias, Interdi®a,P rajudicia, imo imploratio.
nem etiamNobilis Judicis officii /, 37. -4, 0.5 4. [,24.1.173.§.

32, fod V. S, (3.) Seridte ordinarias tam in rem qvam in perf(o-
4nam ationes comprehendit, £ 25.4. 0,654, (4) StriQiffime,»

folam ationem in perfonam denocac, /. 24, 4. 0. 5°4. /, 178,
§.2.4.V.S. femperq; hoc {enfuopponitur petitioni,qvaa®io
inrem (ignificatur. §.2. Inft. gvib, mod, 061, oll. |, 18.§.1.d. Ac-
ecpilat: conf. Svendendorf. d Adt.c. 1, Delcribitur AGio ine
Rrita fignificatione,qvod (it Jus perfeqvendi in Judicio qvod=
fibi debetur pr.Infl.d. 4. Hanc A&ionis definitionem laté exa«»
minant Bach. UVinn. Harprecht. & alii ad d. pr. Danturau-
tem variz Actionum (pecies, qvas omires perfeqvi infticuti
meinonelt, cunde ACTIONE INANI faltem qvedam in
medium affere confticuerim, qvapropter bemevolum le.
Qorem remitcoad Reinh. Bachov.eleg: tradt.d. A%,0ldendor-
PiiClaff; A: Herfoltd. Aion, Svendendorf, d. AFion, € alios
Plures gvos recenfet Tabor in Sllsg, mater ¢ Furidie, voce Actio,

Il Explicato itaqve Actionis vocabulo de voce INA«
NI multa tradereopera pretiunt nion eft:inane enimin Jureidé@
¢lt, gvodvanum, feu;qvod eft fine cfetu Dionys Gothﬁf;d
4
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ad1.6.fFd.Dol.malin quo fignificatuvox INANIS fepiusin jure
noftro occurrit; fic enim i2/.8.§. 9. jf. 2d. SCt: Vellej. inanis
dicitur Obligatio i /, 8.ff:d. Condsi3. ob turp. caws. & 1. 39.ff. 4.
Donat. inter vir. € Ux. Ripulatio inanis in ). 38. ff.d* dol, mal,
epiftola inanis vocatur.

IV. HispremiflisAcio inanisfic breviter deliniari poterits

»ACTIO INANIS EST ACTIO QVAM INOPIA DEBITORIS
»EXCLUDIT. Revera enim hic competit jusagendiqvamvisob

inopiam debitoris,fit fine effe®us  Qvisnam vero fit inops
vel pauper, variant Interpretes: qvidam pauperem definis
une y qvinorn habet so.aureos inbonis: {ecuridumalios paue
per isdici folet, qvibona propria mobilia & immobilia non
poflidet , fed operis manualibus fe fuftentare neceffe habet,
Cravett’ Conf. 199.%.8.Barbef. I, 14. c. 15. axtom.1. Vérior tamen
& commuunior (ententia, qvod hoc Judicis arbitrio fit com-
mittendun, Taf 1 3uder Wefcheidenbeit des Richs
texs ffehe. Webn, 041, Prad. voc. umubt. infpecta videlicet
perfonarum ; locorum , rerum & caufarum qvalitate Alex. L
7. Conf. o1.#. 3. Coler. Proc; Exec: p.i,c. 6,n. 163. Sebafl. Medic,
sntracd:d. Caf. fortuit, p.3. qv. 4 Inopiaautem & paupertas
hic funt (ynonima, qvamvis alii ftacuant inopem a paupere
differre, qvod minus qvam ille habeat. Hinc pauper dicie»
tur multis ex €o, qvod parum, inops vero gqvod nihil habeat.»
Seb. Medic,do I.n. 3. 4, Qvomodo autem paupertas probetur
wid. Alex. l.7. Conf. 37. Speckhabn, cent. 1. qv, 38, Mang,n Pa-
‘2rocin, Debit. Decad 2. qu, 5. per tot§

V. Ceterum qvando circa ationem competentem
paupertatis& inopia habetur ratio, tunc agitur velex contra-
¢&u,velexdeli®o. Priori cafu obtinet Germanorumprover
biumu: YOO nichtsiff / Oabat Do Raifer fein R ehe
veclobren/ &adio fit inanisvel qvoad fortem vel quoad u-
furas, qvoad fortemiterum,vel totam vel partcmejus.  Po-
: : A3 fierio-

®
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Reriori cafu verdpetn pecuniaria in corporafem eommutas
tur, juxtaillud brocardicum = Qvi non habet in zre, lyae
in corpore, Anteqvamautem fpecialiorem hujus themas
tis cractationem aggrediar, paucis agendum eft de vocabulig
a&joniinanimax,‘im_éafﬁnibus,u'i‘ ACTIONE EXTINCTA,
ANEPTA, INUTILI, NULLA, qva in proprio fignificatu
abagtione inani omnino di(crepant. '
e | » VI, Adtio extin&a eft, qva antea qvidem Actori coms
& »petiit, [ed poftea certas ob caufas fublata eft, Sic atio; Cie
vilis & Criminalis, fi ad idem tenduntunaalteram extingvit, !
v, c. A&io injuriarum Civilis & criminalis tendunt ad vindi~
€tam ambz G4il,1,0. 65. ». ;. neutrarem familiarem perfe.
quitur, fed ineo tantum differunt, qvod ill4 paenam actori, 1
hic filco applicandam petamus, ideoqve una alteram tal«
lit, Marapta p. 4.dict 1,9, p. 47,  Pariter a&io fapius extin. |
gvitur pacto & transa@ione,. Pa@o ¢ogvenon nudo, qvod ‘
8 | obligationem & a&jonem ipfo juretollit, v#d, /. Gffd. padt I,
& | 17. §.1, eedu nbi dicitur ,qvod adtiones injuriarum & furti per
B | pactum ipfo jure tollantur, Brunn, add, !, ibigve eitati add. |,
; 27, §- 1-eod. ex hoc pactarum genere qvedam certam for.
| mamunomenqve habent, ut Navatio & Acceptilatio, qvibug
| | non minus vetyus obligario & adtio aboletyr™g. 1. 2. 3. Inft,
gvib.mod; obl. toll, Lauterb. Compend. Jur. ad tis, Je paét, p.m,
36.37.it. adsit. ff.d. Novat, Etit.d, decepr. 4dd, ad dif. tit, Habw,
ad Wef. Eckbolt, Strav, £xc. 47. th, 49, €587, TransaQione,
qva prior actio ipfo'jur‘etqlhtur, ﬁ vel ftipulatio intervenes
, rit, five ea fimplex fueric, five Aqviliana, cuifubjicitur acce.
~ ptilatio [.4.L15. L.32.C, 4. Transad, vel per contraCtum inno.
minatum perfeta fuerit arg. /, 33. C eod. quia tunc priftina
actioneagi non poteft. Habn, ad Wef; ad ibi, d, Transaid.n,
Extinguitar porro adio prafcriptione tozs sis, i de diverf. &8
#emp-prefar.de qva pralcriptiong Aionum vid, Eckolt ad vit, ‘

do Uﬂh
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d. Ufirpat. & Uficap. §. 2. feqq. Zanger d. Except. p. 4 c.1o. Siyu%i
Exc. 46. th. 27. [eqq. Lauterb. comp. Fur. ad diéd. tut. d. diver[; 3
temp. prafir. Exunguitur praterea attio rei interitu, St
enim res in fpecie debita ine culpa debiroris interieric,
a&io Creditoris perimitur /L 237 4,7, 0. tbigve Brann. adds
Lauterb. Compend. Jur.ad.tited, peric, € comm.vei Vendst. p.ons
337. 42 E5tr alk. Pandecl. Synopt,eod. #ir. §- 1. Extingvitur deniqve

actio folutione pr. Infl.quib,mod. toll. 0b!. 2dd. Vinm Bach, Rit=

sershuf. Harprecht. ad dy pr. & paffin Dd. ad tit. [F.&5°C 4. fo-
luz. Plures modos, qvibus actio extingvatur, vid.ap. D, Lauts
Comp. Far. \dtit,d. dcceptilat. pom,so2,

» VIl Seqvitur jany adtio inepta, qva dicitur, qvando
»actori adve. fus reum competit qvidem cértam aligvod ju-
»gig remedium, fed is,non probé¢ examinatis omnibus caufe
» circumftantiis, nec ponderati¥ fatis a&ionis, qvamintende-

re conatur, reqvifitis, altione utitur incongrua, deqva actio=

ne inepta tenendum,qvod is,qviactionem inreptam propofuit,.

ob id repulfus.ad aptam redire poflit, / 1. §. pew, d. Infliv. ai.
Ligf.d.inoff. teflam. 1. 97.d. 4. ESO.H.L 8. ff. d. Hered, petit.
Brunn. ad. d. |.11. Tiraguel. ip |.boves §, hoc fermone limit. 1
».16.Mev.p. 5. D. Wo.Barbos. l.16.¢. 3oax, 6. Garpz.p.2.c.16, do
19. #.3.item, qvod liceac mutare libellum: non tantum ante,,
fed poft litis etiam  conteftationem , ut exprefle docetur in-
SoiroInfl.d. 4.6 1,3.C. d. Edend.itatamen utrevsferveturin-
demnis, h.e, utipfi refundantur fumcus, & detur fpatium ad'
deliberandum. /. 79. d. Judic. conf. Brann,adl.3.C. d.Fdend.n.g.
Bacbov. do AFion.D.1,th.44. Vinn.add. §.35. Inft. d. Ation.
VIl AQ&io inutibseft, doc, Gothofredi adl, 20.C.d,N,G.
qvam-elidit exceptio. v. ¢. fi qvis agat ex conditionata pro-
miffione ante conditionem impletam ;tum enim-injureno-
firodicitur agere inutiliter /. 43. §. 9. f- d. ZEdilit. edict.

1%y Adtio nulla eft, qvando plané deficic jus agendii:
aic
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Sicnulla eft a&jointer Dominum & Servum §, 6. Inf. 4, Nee
xal. 43, inter patrem & filinm§. 12. Infl. d. fare, item fiqvis
I cum pupillo fine tutoris autoritate contraxerit, nullam re-

gulariter adverfus pupillum actionem habet, cum ille ne na-

turaliter qvidem obligetur X q1. 4. Condiét.indeb, l.59.4. 0, €5°4.
Ob deficiens jusactionis autem Actor ftarim a limine judicii
repellendus: Sine,actione enim nemo experiturly 6. §. fwy

Fa d‘ N, G' £ :

k
| - CAPUT IL
|

Exhibet Regnlams:

MBo nichts ift /daBat der Fdifer fein
, Reche vevlobren,
1

of
Onvidetur a®ionem habere, euipropterinopi.
amadverfariiactio ipanis et /. 6.7 d, del.mal. add,
@\ | colims X dereflitnt, [poliar.c. odoardus 3. x. d. fo.
Q& lut: c.frequens. 1, dereftit. fpoliar. in 6to, Redtifii-
& | me autems afferic JCrus ¢ Non  videtur aftio-
o | viembabere; cum perinde fit ac fi nonhabeat, qvia a&tioipfi
B competens obimpotentiam debitoris eft inefficax. conf, Manz.
patroc. Deb. decad, 1,.qv, 5. concl 2. . gru Alidsreveraadio ina
nis non tollic jusagendi , (ed impedit faltem effeGum plena-
riz executionis. vid. Barbof. I, 1. ¢. 16. axiom. 1o, Cf l. 9. c. 6r,
saxiem. un. qua executio non poteft non Cﬂ:C inanis, fiadver-
»(us nudum & nihil in bonis habentem inflituatur adtio, cum
»non entis nulle fint gvalitates vel accidentia, & fi vel mille
yadfuerint armati, nudum tamen fpoliare non poffint. Qvams-
vis putet Coler. Proc. Execut.in Prefat. n. 25. qvod ne hoe
quidem cafu inanis (it executio ; docet enim , fiqvidem i
bonis condemnati executio fieri non pelit, dcye,nicndugx
it Sie
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eflead detentionem perfonz confi Gloff. inl, 3. §.5% tutores 2
d. fifpedt.eutor. [. 49.infin. d. Adm. tutor. Sed etiamfi aliqvan-
doadver{us debitorem hoc modo procedere in jurepermif-
fum fic, uti pluribus in feqq. demonftrabo, executio tamens
hac,refpectu Creditoris,magis damnofa erit,qvam proficua,»
conf. Mornac.inl. 6.if. d. dolo mal. qvi hanc in rem elegantifa
fime (cribit. Vulgatiffimus, inquiens. bic textus eff adverfus dee
coclores 5 qvibus veliqui nibil eft preter Zonam , quam [folvunt
nullo negotio Creditoribus, & bonis cedunt.  Quod fi prefradys,
atqve ut animim expleat, continere eos lomgiore carcere welie
Creditor, nempe ob dolum & fraudem qvam admifere o indus
bitati Furis esl, € boc amplius ¢i decedere, ut feilicet alere eos.
tam dis teneatur, Quinimo magis Creditorum intereft 4
folvi debitores pauperes, ut labore, artificio vel induftriga»
qvadam comparent, ex qvibus (acisfieri illis poffit pingvien
ore redeunte forcuna. - Tholof.Syntagm. Jur, Un. (. 22. c. 144
& 16. Mang. Patrocin, Debit: decad. 1, qv. 5. concl. 2.m. 72.[¢994
Accedit qvod-non omnes debitores eodem modo ad inopi-
am vergant: multienim fine {ua culpa per temporum cae:
lamitates , incendia, aqvarum inundationes,bellorum in=
jurias & alios cafus fortuitos ad paupertatem rediguntur, qvo=
rum fatalis paupertas omnino commiferatione digna eft. Co~
ler, Proc. Execut, p. 1, €.10. #, 60 Et ficuti in genere varia
{func Pauperum - privilegia, de qvibus vid. Bennicas in tr; d.:
Privileg. paup, Sebast. Medic, tralt, d. Caftb. fortuwit. p.2: qv. 4.
Speckbabn. Cent. 1, gv. 37. Barbof. lL14.c.16. ita ob s alienum
qvoqve non plané funt denudandi, multo minus acerbis
coercitionibus affligendi; [ed redditur hoc.cafuobinopiam
debitorum actio Creditorum inanis per fupra cit: text: ete
enim qvidimputandumeei, qvi folvere, etiamfivellet,nom:

poteft vid. 1-17.(§. 3. 4. Ufur. Hinc mopem debitorem, uzais,

Dn. Mev, Dife, levam inop. debBit 2 6y 1o 1,120, €O gYi ;;digerla
Déia
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welle? , ut ex affe Obligationi fatisfacevet, latevem [fané lavae
yets nam omnes obligationes, qva |fub prifca integritate
paucis conftabant verbis, hodieautem magnis multisqve fo-
liis confcribuntur, minus tamen fervantur 4 qvibuscunqve
tandem concipiantur formulis, exeptionem habent tacitam
exdebitorum inopia, qve omnema&ionem redditinanem
1. 6. fF. d. dol. mal. arqve ut in decoctores paenahoc calu fta-
guttur jufte, licet obdefe@um facultatum pro {olutione frue
ftraintendatura®io, itaadverfusmiferos & fine vitio {uo inos,
pes redditos poenalia hecce remedia adhiberi minime aqvitas
poftulat. Qvandoqvidem nihilamplius conleqvereturCres
ditor, qvam ut debitorem alias miferabilem & calamitofum
~amplius affligeret , & afflio,contra omnem pietatem,afflis
«@ionemadderet vid, /. 14. d. Offic. Prafid.c, 4. X. d. Genfib.e.5. X,
-d.Cleric, agrot; parcendum ideogve eft inopi debitori, cum
nota paupertatis ipfum evidenter excufet arg. c. 1. can/l 14. qv.
6.arg.c. cum tu X. d. Ufur. inanisqve fit atio , qvam inopia
debitoris excluditconf. 0ldendorp. Claffire A 12, indefenf rei
#. 2. ubi bené ponderare jubet verbum inanis qafi dicat] Ceus,
nullum prorfus {uperefle remediumadverfis inopem debi-
torem ex caufa civili; necimmerito qvia impofiibilium nuls
laobligatio /1854 d.R. 1.¢. 6. eod. in 6ro. & qvalibet difpofitio,
conventio & promiffio femper recipiat interpretationem,
firesin eodem ftatu permanferinc,adeo ut paupertas & folvens
diimpofibilitas poftea calu,nec per culpam debitoris.fuper-
veniens,excufationem praftet, & a rigore relevet, etiamfi
Juramentum acceflerite, 17. X d. Jurejur. Seb. Med. i tr. d.
Caf: firtuit. p,1. gb. 4. 44 €. 2.9v. 4. 1.30: Gail 1.0.142. 9. 9,
»Hinc perjuruas dici haud potcft, qvi ob inopiam promiffa prae
sfarenequit, Mev. Ji%, levam.inop. deb. c.1.n120, Mynfings
¢ent. 4.0.97.1.7.5ed an hoc cafurelaxationejuramentiopus fit,
qvarisur? vulghoc Tremacingv. Variar Refol.l. 3.4 4. [oljuf;
e vefols
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yefol.1, 2,12, Veriimnon omn?d juraméntuth relaxatiose fu-
perioris potefatis eget confe Gail.1. 0. 22. ».3. in fin. &7, 5.
qvoetiam fpectat Juramentum hocarg, Af, /- qvi fatisd. cog. ¢,
10. X. de jurejur. add.c. 46. eanfi1to 9v. 3,4 cujus obligationeipfo
jure contingit liberatio; Juramento enim omniineft claufulay;

[ potuero , rebusqve fic manentibus, quod multis confirmat »

Teragvel. in 1, fi unqu. de vevoc, donat, in prefat. n.166. feqqs
Tantd magis autem inprivatis debitis debitoribus,fine culpa
fua depauperatis,parcendum, cum ob paupertatem ab ipfig
colletis & tributis int immunes/, 4. . do mun. € bon. 4dd. RS
1.d. Aosirg2. §.Und nach Oem in fin. conf-0ldendorp.Claff. Acts
Claff. 1. At 2. mdefenf.rei n.2. ferme in fin, Sebaft. Medicintrd
d. cafth, fortuit,p.2,qv, 4.9.13. infin, Gail.d.drrefl:c. 9.n.20,Nam
colle@z atqve tributa recté fecundum faniora Saniorum Ddd
principiaimponuncur non per capitationexennad) ocs 6511‘.
prevn/velper fumantes ftachy bcnswtﬂﬁten’vcrum fecun<
dum qvantitatem cujusqve patrimoniiac vires obventionunt
ibren Einkommenund Vermger ach. Sienim nulli
alicujus pradii vel minimi faltem exiftant reditus,nec aliun-
de fuppetant facultates, unde exfolvantur tributa, ex ligno
fané & lapidibus tributum extorqverinon poterit$ hincetiam

pradianon qvoad nomen,fed qvoad fru@uum inde percepto«»
rum qvanticatem colletationi funt obnoxial. 4. f: 4 Cenfibax

Klock. diContyib. c.7.n.98.Wefsconfi103.n.15. quos fequituy Carpz.
in Ajyl. debit.c. 2.n.61.62.(¢9g, qvod multis etiam prajudiciis
confirmat Righter.p.2.dec,70.n.61. (699, Indeq; notatDz. Mev.ins
difelevamiinop,debit.c.6,n.69, autoritate Surdide alsment: tit.8
pr-91.n.5. qvod ex zftimo . cataftro delendifint pauperes, feu
qvibonislabuntur, Non extendenda auté hac immunitas atris
butisad eos, qvi licet tributa & collectas exfolverepoffint , nil
quicqvi tamen exfolvunt, {ed indies onera excrefcere patiune
tur, usg; adeo uttandé non nifi diftradtione bonor 4 Magiftra-

: B2 tuifas

Universitats

Bibliothek

http://purl.uni-rostock.de
Rostock /rosdok/ppn741707705/phys 0015

UFG



tui (atisfacere valeant Carpe. 431 debit. d. 1. n, 0. Adhzcipfi-
us Eccle(izactiones,qvzaliis inJure favorem merentur maxi-
mum, ita ut {ub indultis meratoriis non comprehendancur
Mev. difc. levam. inop,deb, c. 6. n. 74. adverfus debitores ino-
pesredduntur inanes 3 etfi enim Oeconomo & curatori |Ec-

clefiz maximé incumbat, omni fudio contendere, ut Eccle-
fiz ucilitas augeacar, attamen i fine impietate & inhumanitate
fierinon poffit, pietatis hic potior habenda ratio: qvandoquidé
Ecclefia auétrix & cultrix Juflitiz, honefatis & zquitatis eficide-
bet.Cothin.Conf3 mn1g.jeqq-vol.1.necqvidqvam defenderepo-
tclt, qvod notainiqvitatis non caret Cravest.Con/. §73.n.7. Fir-
mo itaqve ftar talo,qvod actio propter inopigm debitoris red-
datar inanis/, 6. F 4. dol. mal,

II.  Quvy circa tamen notandum , qvod haxco-
mnia tantim eo referenda fint, i ad dandum qvis obligetur,
aut de iiscaulis habeatur qvaftio, in qvibus excutiendz ve-
niane vires patrimonii, aliud verd fi ad faGum prazftandum
qvis teneatur: tunc enim ob paupertatem liberarinon poteft;
wid Do Mev.inDifeuf] levam inop. debitc,r.n.r1./69g.hinc etiam
eft,qvod a perfonalibus oneribus exculationem non praftet
inopia Mev.d, l.c.s.n. 56.Gail, d. drreft. c.9.n. 20. Manz, Pa-
trocydebit.decad, 1. qv. 3. n. 23.

L. His itagve pofitis ad ulteriora; feqvitur autem'ex
iftainanisactionis natura, ut fecundum cap. Odoardus 3. X.4,
So/ut.debitor, fi non habear, unde folvat Creditoribus, pro-
pterea excommunicari non poffit,nec alicer moleftari, qvam
ut prafter cautionem de lolvendo, fi ad pingviorem fortu-
nam pervencrit, Panormitan. in cap, 0dard.3. X.4d, folut,n. 1,
add, Manz, Parroc: debitodecad, 1. qu. s.concl. 2, m: 91. Impoten-
tia enim folvendi non tollitfolutionem!, fed effe@®um fal-
tem execationis reddit fruftratorium de prafenti, &folutio
differtur incempus potentiz. Panorm, d./. Admittendatamen
hic elt cautio , qvam poffitpraftare debitor, &qvidem fi flgfc'
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julfores reperire non poffit, juratoria cautio fufficit: alio
qvin enim in caufis civilibus, qvi ob (uam inepiam fidejuf-
fores autpignora invenire neqveunt, juratorie cautioni re=
lingvuntar Noy. 112. 6 2, 4uthy Generaliter C. d. Epifcop. & Cle-
ric.Sed hac impotentiz feu difficulratis exceptio anné impe-
diat condemnationem {eu proceflum judicii,an vero execu=
tionem tantum , controvercunt Dd. Panormit.adc.16, X.d.re=
Sfits [poliat. ftatuit, & qvidem rede, qvod executio tancum
ampediatur ydonec fuerit folvendo, & qvod cogatur debitor
fedefendere qvoad finem judicii,  Limitant veronon nulli
hanc fententiam, nifi tanta fit debitoris inopia, utexcludac
emnem facultatem litigandi & fe defendendidocente Panormie
tan,d. l.attamen alii rectius(entiunt, qvod pauperibus litie
gantibus , neindefenfi relingvancur, fubminifirencor fum-
tus, & Advocati, qvi gratis patroeinentur , publico falario
confticuantur. conf. Carpz. (.3. Refp.122.m. 9. Berlich. p. x.concls
74709, (39. Sebaft. Medic. de cafib, fort,p.2.qv. 4o m.11.

IV. Cum autem Creditores,non fubfecuta folutione,
adverfus miferos debitorcs per fcominata &injuriofasobtre-
&ationes properent, cos diffamando per famofas (cripturas,
perproclamationesin hominum ceeta: Qvarituran hoc Cre-&,
ditoribus liceat, & anne debitoribus,o0b has illatas injurias,
competatactioinjuriarum? ttiautem hoe, tangvamprivatz
ultionis fpecics omnino damnari debet, cum judictorum ”
vigor Jurisqve publicitutela in medio conflituta fit , & nemi.
aipermiffum fibi privatimjusdicere. /.14, C. 4. Judzis Coler.
ProceExecuty ¢, §. . 70. [¢99s Hering. de Fidejuff. . 19.n.93. [¢49.
qvin meritd puniatur,aded ut Creditor proptereadebitum a-
mitcat 3. F.gvod met.caufly 7. C.Undepi. ita etiam adverfus eos
injuriarumadtio deneganda non eft, cum veritasconvitiinon»
exculet convitiantem vid. Conflit. Crimiare. 116, Gail. 1. 2. 0. »
99. Mynfing. c, 44 0. 4. Heig,p,2,qv.31. 4. 41. /¢ §7. 0ili qvarenus
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peceata nioentum nota effe oportee & expedit . 1£.pr. 7. 4.
snjur. qQvamvis condonandum qvoqve aligvid illorum indi-
gunationi ad id, utpeena mitigetur(,38. §. 8. 7 4d. L. Jul. d.
Adult.l. 4.C.eod, Gail. l. 2. 0.110. 1. 37, Dit, Meb. d?fc. Levam,
€0 44 fe61. 1. 1. 109. [299, :

V. Sic expofitis, qvid fit atio inanis, qva ratio,qvisef-
fetus, nuncetiam videndum erit,qvomodo in cafu exiften-
tis actionis inanisqvoad debitorem principaliter obligatum,
aliundeCreditori cautum fit, & qvomodo data etiam cautione
adtio interdum reddatur inanis, Creditoreseqvidem,dum
hodie (zpe falluntur cum aliis contrahentes non facileiis fi-
dem habent, nifi datis in fecuritatem aut fidejufforibus aut
pignoribus, gvo facto etiamfi Principalis reus fiat non fol-
vendo, tum utiqve hujusinopid fidejuflores neutiqvamlibes
rantur,fed ompino conveniri poflunt §.4/2. Infl. d.replic. I, 6.
e | 3. ff dv Procuras. Elegans vero hic incidir qvaftio, qvid juris ni,
& | * “mirum fit, fifidejullores conjeGuram habeant, debitorem
' labi facultatibus, idqve Creditori denuncient, ut debie
tum exigat, dum canfeqvipoteft, is vero negligat, an hoe
cafu fidejuffores, debitore poftea adinopiam redacto, apeti-
tionibus Creditoris fint liberati, ita utipfiusa@ioreddaturine
anis? quodutiqve affirmandum cenfeo ; imputet enim fibi,
qvodnolueritperfeqvi, qvod tamen perfeqvi potuit, & qvad
“non exegerit, qvod exigere potuit, /. 44.f.Mandat.cum negari
ponpoffit,Creditorem ex propofito tantum nocendi,ing; ne-
cem & dilpendit fidejulforym,ad hoc utipforiactionesinanes
fiant, exactionem debii dolostintermittere, Cuilibetigitur
diligenti Patrifam, notum effe debet illud di€td Alphei foeene.
i ratorisapud Columellams Bonanominanifi exigantur,mala |
Hi fierisconf.Col\Proc.execut.p.1.c10.%.358 . N0 4. C.1.E5 auth. Prefenté
C.d.Fidejulf-Hering.d, Fidejuff-¢.20.§.15.n.8, Attamen fidejuflo- ‘
ribus hoc datum eft beneficium ,. ut ob aliorum debita, pro |
qvie
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quibusinterceflere, eonveniri non poffint, nifi excuffo prine
cipali debitore, qvodautem ita accipiendum fiprincipalisde.
bitor folvendo fuerit! Sienimdebitor Principalis non fuerit
folvendo, fidejuffor hane exceptionem excuffionis oppone-
re neqvit, qvia inanis eft executio, gvam inopia debitoris
excludit Gail, 2.0.27,8,14. CArpZ. pe 2, ¢-1§.4. 16. Berlich. p. 24
soncl.24. Coler. Proc, Execut. pul. ¢.10.1.385. Heving, 4. Fidejuffc
e.27. 7199, 1demaccidit in pignoribus: Creditor enim cons
tra tertium poflefforem hypothecaria adtione experiri non
valet, priusqvam principalis debitor fuerit excuflus auth, Hoe
Fdebitor C.d, pignor. Nov. 4. ¢.2. Lauterbach Compend. Jur, ad
21¢.d. pignor. p.m.314. Carpz. L2 vit. 6. Refp. 71..5. Anvero
hoc jus excuffionis in generali hypotheca tantum,an verd
etiamin fpeciali obtineat, maxime inter Dd.eft controver=
fumu.  Pofterius defendit Du. Lauterb.cit, lor. ibid, all, Frantze
L1 Reéfol. 12, Prinsautem tuentur Berlich. p.1.concl. 24.n. 27
Carpz.p. 2. €. 18.4.18, & lib. 3. Refp. 72, 8. 4+ & aliigvorum
fententia de ‘jure verior, ob Nev. I12. G 1. §. 1.ubi exprefld
ab illa regula juris novi , per qvod jus excuffionis introdu-
€tum, excipitur fpecialis hypotheca, in cujus petfecutione
fion habet locum excuffio. confs Brunn. inl f. C.d, 0.6 4,8
Hibn. ad Wef.d. Diflraét. pign.n. 1 Plant vero atertio poflef«
fore beneficium excuffionis opponi nonpoteft,{idebitor nos
¢orié non fuerit folvendo; fiqvidem excuffio non fitadalium
finem, nifi ut appareat , an debitor folvendo fit, neene;
potoria autem non egent probatione, fi tamen notorium
non fit , debitorem non efle folvendo, creditori incumbit
robatio eum non folvendo effe : namgviintentionemin
negativa fundat probare eam debet Lpen.§. 2. nequis cum
quiin jusvoc.Gail. l, 1.4, Pac. Publ, c.18. 14, Carpzil.2 8t 6,
Refp.71.n.12.qvomodo autem probetur debitorem non elle

folvendo vid. Berlich, p, 2. concly 244710 143 Goler, Procsexecus
Pu 1:Ce
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p-1.6.10, 1,380, Hering. di F. dejuf-c. 27.8.200. feq9. Creditori
lzfo ut fuum recuperet, datur interdum etiamactio doli, (i
alids funm confeqvinon poffit: v, gr. Si Procurator meusad
agendum conflitutus colluferit cum adverfario ut abfolvere-
tur,regulariter i enm non habeoactionem doli, qvod corru-
perit Procuratoremmeum, qviacompetit mihi actio mandati
adyerfus Procuratorem meum, {i modo folvendo fuerit,fi
verd folvendo non fit, omnino daturdoli a&io, cum aliam
g ineffe®u non habeamu. Brunni3.l.7.§.9.ff. d.dol. mal. items
i Situtoreautore pupillus ab aliqve fuerit circumf(criptus, cum
\ fittutelz a@ioinid qvodintereft,ceffat altio de dolo,nifi tutor
il folvendonon fit: acioenim adverfus inopem nulla (ubefle
'  wvidetur. vid. Libr. Baoshixay lth.10.2it. 3. 5. 5.6, Porro Credis
E\ »tori confulitur, ut, fi debitor nihil habeat in bonis, in qvod
1 »fieri poflitexecutio,eadem’decerni qveatindebitoris fuidebify-
nrisbona. .15, §.2. 8. . d. Re judic. modo debitor fateaturfe
sdebere: nam alias fine proceffu ordinario non condemnatur
novus debitor.Coler.d. Proc. Execut.p, 2, ¢. 30 8. 485 Do Mev,
p» 4-Dsc. 65 Berlich,p. 1. concl. $0. §. 37, qves {equitur Bruny. in
= i 1. 2.C. quandp fife, vel privat, debit. Jui debit. conven, poffis vel
. debeat. Ettantumde A&ione inani, qvatenus obtinet Gere
= i manorum proverbium. : 1o nichts iff dabat dex Riis
| fecfein Rechvelohtren. gved tefte Du. Mevio in diftuffe
it Levam. tmop. debit,c, 5. n. 44. experientia plus qvam notum
1]  fecit, miferandis exemplis eornm , qvicum magnas fummasg
in are fuo haberent , panem ferm¢ mendicari coadli funt,
nihil prater curam & litesex charta¢is &atramentariis nums-
mis habentes, ut non immerito talia nomina qvis appellet
inania habendi fimulacra, opum fomnia, larvas, burfarum
yatrimonix’ pigmenta..
VI, Interim ne qvis putet licitum ‘effe s alienum
conflare, & non reddere debita omnino impung, cumob
© 7 deficien.
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defici2niia bona adtio reddatur inanis, difcernéndi & fe invic
cem {unt debitores gbarati: multum enimintereft, anbona
fua debitores decoxerint, an vero citra fuam culpam in pau-
pertatem inciderint: hiutiomni commiferatione &auxilio
digni, itailli, qvi perluxum bona fua confumunt, & qvibus
quotidie grandes fumant pultibus ollz, nullum merentur
favorenu: alias enim fides fundamentum omnis focietatig
omnina violaretur,qva tamen nihil fanctius, aded utSenec,
ep. 8, cam etiam fandifiimum humani pe&oris bonum voca-
veric: fideiautem nihil magis congryum, qvamcaqva plae
cuerunt, fervare /. I pr, ff. de Paéf. cum itaqve optimum in
vitacontra omnes injurias & retinende concerdiz commo-
difimum remedium fit concra@uum fides Dion. Halicarn. I, 6.
exqvo cum Cis. £.2. off. firmiter ratiocinari licet , nuliam exi.
ftere pofle idem, i non reddatur debitum. Heig. qvefl. illufirs
p-1.qv.35.8.1, Hine debitores boni & probi omnem move-
bunt lapidem , ut Crediteribus {uis fatisfaciant, morofi vere
& lgves fevero executionis remedio ad hoc adigendi,  ~
VI, Qvem infinem prodiit LexXIltab, fatis rigorofa
Cuijus verbarefert 0/dendorp. Claffov. Ak 12, in defenf. vei my 2
wBris confelfirebusd, jure judicatss triginta dies juflé funto.  Poft
» deinde manus inje(tio eflos in jus ducito yni fudicasum facit. Ter
wbifs autem mundings, [i interea pachos won fit ¢ apitis panas datos
» ast trans Tybevim venum iro: &%. add,Carpz,inAjldebit,pof 1q
#.3,/¢99. qvam duritiem freqventia impoftura cfllagitavit,qvo
levioram hominum audacia in contrahendis paflim debitig
retraheretur. O/dendarp, e.l. Tholof. I, 22,c. 6.m5. ubi hzclatiug
explicat. item Revard. |, 4.¢.18, Hesg.quaft. illuft.p. 1. gv.38.m.25%
Rittersh, ad LL, X11, t4b, Claff. 3¢, 11- Manz, Patroc. debit, dec.1g
qve soconcl. 3.m.106. féq9. Qvam obcaufam nec mores alia-
rum gentium ab hoc rigore multum receflerunt, in tantum
Creditoribug indulgentes, ut merofos debitoreg acimpofto-
Ere Feh
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rés vinculis & compedibus éoéreeére, veltubisper piateam du.
cere, vel nudosfuper faxo ponere, aliave ignominia tra&a.

re & vexare poruerint. Job. Stam, d. fervie. perfon. L1, c. 4.n.5,
Matth. Bran. d. Ceff. bon.qv. 6, pr. Abhoc rigore tamen Legis
XIl. tabul. poftmodum recefflum eft, lata lege Petilia, & fta.
tutum , nc quis ob &s alienum nedteretur, & ut pecuniz credi-
tz bona debitoris,non corpus obnoxium effec Liv. /. § Hezg.
B-1-qv-35.#, 29, Hottomann, qvzfl. illuf?, 26. qvam legem Peti-
Yiam poftea amplexi funtImperatores. conf. /. 1n.C.d.0. €54,
b.2.C. d. Exa.eribut, Nov,134. 2. 9. [, 1, C.quz bon. ced. poff. &
anfuper ipfisbeneficium ceffionis indultum eft 0ldendorp, d.1.
add. Thelof:l.14.¢.3. w3, Heig. p.4. qu. 35, e §0. 31. Coler . Proc.
Execut. po1.¢. 3. 8. 161, utrum autem huic cefliotiis beneficio dé
jure civili qvis valide renunciare, & fe ad carcerem obligas
ze poffit, gvaritur? Affirmativam terient multi, ut B4rrol.
Bald.Cins Dyn. Saliver. qvos allegat Tholof.in Symragm. Fur, U.
wiverf. lib.2y.¢. 5. {ed negativam retius multis propugnatipfe
Thelof.d. . xdd. Bach. ad Tr. V2. D.24. ¢h, 4.1t E. Strav, Exc.
A44- th. 28. cum hoc pactum nimis afperum & inhumanum
fic reftringens juslibercatiss Nec 051, pen. C. 4. padt.cumhoc
juspotius favore humanz cunditionis, qvam fingulorum in-
dultam fit, cui propterea 4 privatisvis fierineqvit,
: VIil, Er hacde Jure Codicis verafunt: cum verofub-
fequeatibus temporibus legum beneficiis aburi, res fuas
decogvere, & {cienterfallere interarresreferretur, moribus
& Ratutis locorum ad jusprifcum Romanorum, qvoobaratis
immincbant compedes, redicum eft, qvo & cautiusmercari
difcerent, incaut® negotiantes tadio carceris {olutionem
Citius cogitarent, & {uz negligentiz condignaposna caftiga-
-xeatur, Mewv. ad Jus Lub. bib. 1. £12.3. art. 1. n. 32. Pluribusitaq;
Jocispublicis 1=gibus moribusqve indu®um, ut debitores de-
bitum non cx{olventcs Conjiciantur in carcers; ji v (‘ngm 1\
“ghurim,
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thurn. vid. Befold. tbe/ Pracl. voe. S huldthurm. & Ja2d Berlichs
p- 2.0.28. per tot, Carpz.p. 2.¢. 22..d. 1. féqq. Coler. proc. Execut,
po1.c. 6. per tot, Tholof. Syntagm. Fur. Un. lib, 22.¢c.6. Anvero
ftatuto & maribus contralegesRomanas hoc induci potuerit
gvaftioniseft; conf, Heig.qv.35. 7> 40 [699, ubi id omnino afe
firmat, cujus fententiam etciam plurimorumlocorum confvee
tudines approbant, Qvamvis qvoad debitoresfine fua cule
painopes factos tale fratutum induci non pofiit, utrectemo,
net Heig. d.l,%. 47.[¢q. Porro qvaritur: An pactum tale qvo
debitor in cafu admiflz-morz ¢ ad carcerem obligavit, de
moribus nonaullornm locorum valeat? Affirmat hoc & qvi-
‘dem re@é Coler. Broc, Exccut.d.c. 61,54, multisqve fuam cone
firmat fencentiam. 4dd, Mynfing, Cent. 6, Obf.51. Mév, indift.
Levam, inop. debit, ¢, 4o f6€T 16 1212 (699 &f'ad Jus. Lub. lib. 8.
Rit 3.7t 1, 1,32 :
IX. Obtinet porrd de moribusnonnullorum locorum aliud
remedi adverfus debitoresfolvendo non exiftentes adhiberi
folitum.: Addictio nempe ad operas Creditori praftandas,
quznihilaliud eft , qvam remedium executivem, qvo medi=
ante Creditor compellit debitorem, utipfi velfolvat, qvod
debet, vel loco pecuniz [ervitia & operas in eventum non
f2&z (olutionis promiffas exhibeat, donec (atisfaciat, Colers
Proc, Execut. p.1.C.9.%.1. Manz. Pagroc, Paup. decad.1.qv. §-qve
addidtio ad eperas Juridivinononeft contraria vid. 2, Reg. 4+
v.1. Gertium Juriconfona, cum inde qvivis obfiringatur 0=
mni poffibili opera & modoper omunes corporis &bonorum
vires praftare, & efficere , ut creditor {uum confeqvatur.
Etqvamvis in/, 12.C,4.0. ¢ 4.hac fit prohibitum, fatutata-
men fidei humanz adverfus malitiam debitorum confulentia
‘derogari huic legi facile potuere vid{Mev, dife. lev. inop. debit.
¢, 4. [6ih 1,80 21,299, & 4d Jus.Lubec.dilyn. §0. féqq. Coler. Pro¢,

Execyte polebigs L
- Cz X. Arrefiae
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X. Arreftacum perfonaram tum rérum,qvande ufur,
parifoleant vid, Berlich. p. 1 concl, 5o, [¢49. Coler.p, 1,¢,7, Mew,
| &ifeuf]. levass. inop. debit, cap. 4. feit.1.1. 64. /299,
I Xl Reftat ut paucisqvogve dicamusde Obftagio, qve
| debitores qvoqvead fidei obfervantiam adftringuntur, & ni«
1 hilaliud eft , gvam pa&tum inter Creditorem & debitorem,
qvo hic promittitnon fervatisconventis e fiftere in certo [o.
i €0, necinde nifi iisimpleris difcedercs, Licet autem obfta. |
i 8ia pro fide conftringenda olim recepta, & publicisqvoqve
'; conftitutionibus approbata fuerint, ut patet ex R. 7, duguff, !
i d. Ao. 1543. sit. hon Wudserlichen Contracten s, qvia tamen maa i
gnus in Germania obftagiorum abufus fubfecutus fujt y illags
extremo debitorum male & nullo Creditorum commoda
ficbant, fed multa inde publica fcandala oriebantur, ideoqve
publicisImperii conftitutionibus ptopter abufum & feandala
ebftagia fuere abolita, uti apparet qus der Policey &rhnung
uFrandfurt 4. dnno 1577, 8, pon wudserlidhen Contracten §.
ABiesvol audh in bes Peiligen NReiche ut ut in Holfatia viridis ad.
huc fit hujus obftagii obfervantia vid. d. Obfiag, laté Coler. Proe,
Exc.p.1. ;8. p. b, Gasl, 2. 0, 454 Dy, Mew, D:feuf], Levam, CAp. 44
Jel.1. 1, 85. [¢99.Carpx. p. 2.6, 22, dy 3031, Tabor, ip difp. d.
Jure Obflag.

X, Haze & alia qvaliacunqve etiam fuerine adverfig
gnorofos debitores indu@a remedia non extendenda puto ?'
adverfus cos, qvi pratet culpam cafu inopinato & fatali.ad
M incitas fucre redacti. vid. Manz, Patr. deb. dec. 1. gv. §concl, a,

l qvorum conditio fiungvam non deploranda, adeo utetiam j

ad officium bonorum Principum & Magiftratuum pro falute
fubditorum & Civium vigilantium pertinéat, providere mi-
feris debitoribus, ne bellicis & aliis cafibus fortuisjs affli&ioe
. munibus benis (xvo modo exuantur, uti autem variz hacde
. pe fpeciales Conflitusiones cxtans, ica de univerfali praaﬁ'gio

" “L; ' (4 l‘-
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debitornm non folvéndo éxiftentium in Imperio Romane
fpem fecit pulcherrimam Pacif,0fnabr, art.8. de Indagandaubi
conftitutum eft, miferis debitoribus {ubveniridebere. Qvo-
modo autem fieri debeaty ad proxima comitia relaturn eft.ln
qvibus deinde Ratisbonz 4.16r 4. de eopoftadhibitum Conlilii
Aulici acCamerzimperialisConfilium & deliberationem ma
| guram Ordinum-ertus conftitutus e modusconfiall. &. 7.4.
| Ann01654. §. Macdpdem auch in deww Jrieden-Schlu /297. Dn.
Mev. p. 4y D.148-
XIII, Num verocontracommunesexecutionis regulas
debitoribus fubveniri poffit, acriter difcepratum: qvodrta-
men omnino affirmandum puto. ¢onf. Carpz. Al debit.c.3,
per tots & Dn. Mcv. diftslevam.c.1. per tots Hincvaria debico-
rum obaratorum adminicula, ex qvibus pracipua hoc loco
afferre animus eft, interqva primum {e mihi offert dilatio-
nis conceffio, Ein :
XIV, Siitaqve jufta & rationabilis caufa fvadeat dila-
tionem concedi debitori, ut commode folvere poflit, non
prohibentiir Judices eam pro arbitrio indulgerc /. 4. §.5. - d,
Rejudic. Treniacing.Var. Refol.l,3.titsds folut.c.1.1.3.& 4. Coe
lerip.3. ¢, 6. n.x2. Tholof; Synt. Fur. Un. lz'é. 21.6.18. n, 32, licer
enim certus debitori ad folvendum poft fententiam alege di-
&usfit cerminus, ita ut Judex etiam tencatur fecundum Jura
conftituta pronunciare: atcamen (i vel debiti qvantitas vef
5 perfonarum qvalitas & conditio imo i_p(a neceffitasaliud {va.
i deat ,quin tum Judexlongiorem dilarionem concedere po
fit, nullus dubito /, 2. % 4. Re judic, qvod fit etiam eumipfo.-
»rum Creditorum commodo: nam fi debitor ftatim rigorofg
» ad peram usq; excutiatur, Creditor credito fuointegro fempes
» garere cogitur, & minima ejus part€interdum tantum confe,
»quikur, (i autemdebitori modica concedatur dilatio totiug
» erediti receptionem fibi fy(‘):nderc poterit,fi debitor ad pin_
- guvi,
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viorem fortunam pervenerit, Carpz. Afyl. debit.c. 4.n.3. [299,
Mev.dif¢. Levam. €. 2. n.142. 1deoqve de Praxi hodierna Jue
dicis arbitrio relictum eft, obfolvendi difficultatem folutio-
nistexminum prorogare ita,utetiam,ob dilationis gonceffio-
‘memappellatio non {ic permiffa Du. Mew. p.6,d, 9.

XV, Secundo debitores fine culpa (ua oberati impe-
trare poffunt refcripta Moratoria, qvz aliis vocabulis JCrig
dicuntur Diplomata, literz induciales, dilacoriz, grae

ntix, {ecuritatisa Gallis lettres de refpit, qvingvennalesindy.
»cix, qviaplerumgvein gvingvennium concedi (olent, 3 Ger-
manis vocantur Qoingvenclien  SchussDriefe/ Anftandge
Driefe item Ciferne Briefe / hincilli qvi impetrant ejusmodi
literas, dicuantur, - 0as fie Ciferst Werden. conf, Webn. oLf.
Pract.voc. An{ands=Brief. Befo/d. in Thefaur. Pragt. voc. Ovine
Qvenel.Carpz. A3l debit,c,4. . 21. feqq, Dn, Me. Dift, Levam.
¢s 4- [¢E. 8. Coler. proc, Exec. p,1. . 4. m. 145 Tholof: [, 22. ¢, 7. He-
ving.d. Fideju/fi ¢.1,n. 101 f¢949. Conceduntur autem induciz
moratoriz indultu Imperantium ad dilationem debiti ad tem -
pus, qvod plerumqve quinqvennale eft, & qvidem fub fid ejule
fineidonea /. 4.C. d.prec. Imp, offer.idque in favorem Credie
torum, nedebitor bona, qvz adhuc (alva habet,durantibus
induciis,confumat, aut cum iisdem aufugiat, qvod & hodi¢
receptum. conf, Hering.d. Fidejnff.c. 5, n.128. feqq. Carpz, d.ec.
4.7 284 feqqs Limn L, P.. 4.¢c. 8.7, 231. Porrd non aliter cone
ceduntur, qvam objuftam caufam iis debitoribus, qvifine
fua culpa,cafu fortuito facultatum fuarum jatturam fecerunt,
»non vero Mercatoribus fallitis, Banccaruptoribus.  je nidhf
aus underfebenen sugeffandenen Unfaten oder Schaden ing Vers
verben Totmnen / fondern aus SRuthrillen / ju viclen Pradst und
vergleichen sum Fattiment ind gerahten. Hering. de Fidejuff, ci5s
#.103. Befold. Thefaur. Prail.d./. NeccontraEcclefiam aliame
veplam caulam arg, b 43¢ fody Relig. & fums. fun, Trentacing.
. Var,
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Var.Refol,l,3.tit. d. folut. R.1. 816, Mang. Patyoc, debit.decad,
B..9v.0. 9. i7. Carpz.dfyl. debits.c. 9.n.49. Effectusinduciaas
rum potiffimum in eo confiftir, neincra cempus concellum»
moleftiam debitoribus creditores creenc, utinterim debitos
res velpirare poffint meditando rationes lolvendi. Unde»
tonftat hxc refcripra moratorianihil iniqvitatis habere L 2. G,
d. Prec. imp OfF. 1, f:C. qvi bomsexd. poff.add. Reformation guter
Policetj - do. 1548. 2i2. o berdorbenen Kauffleuton §. Nadys
Dem fie ju Reiten, 2 PolicepOronung in Frandfurt d. dmmots77.
git, hon perdorbenen Kauffleuten §. Wann audy folde.

XVIL Tertio nonpoftremum depauperatis debitori-
bus beneficium ¢ft, qvod poffint particulatim debitum folve<
re, auffgnviffe Teeming/ cuiin folidum femel folvendo non
fufficiunt : licerenim partis folutio multum incommodiha-
beaty ideoyve invito Creditori regulatiter obtrudinonpof-
ficl,3. 7. fam. Eresfe. limitanda tamen hace affertio, {ipropter
inopiamf{ine fua culpa mifer, folidum preftare non valeat.
eonf. Dn. Meb, p.9.Dec. 41 Sin dife, Levam.Inop.debir.c.4.5eit
9.Carpz. Afyl.debst.<. 4. 9.93.feqq. 30 :

XViL. Qvarté non levequogve beneficium Conftitu-
tione Imperatoris Jultiniani 22 Nov. 4, c.f. & aurh. Hoc nifi de-
bitor. C. d. Solut. Debitoribwus ad folvendum non idoneis in~
dultum.¢ Namlicet{fecundum Juris communis regulam ali-»
ud proalioinvito Creditori folvinon poffit/. 2. §. &. . 4. Reby»

Credit.|. 16.Cd.folut. relaxanda tamen hoc cafu juris commu-
nisregulaconf; Manz. Patror. Debit.decad. 2.9, 1o.Reqvifita da«
tionis infolutumex Dp-Mev. p. 4.D.370.congelit Du, Brunn,
inl. 2. ffid. Reb, Credis. Quaricurautemhic,utrum {ubhafta-
tio, qva Jure Civilireqvirebatur Ajod.4. ¢. 3, per conflirutio.

nem noviffimamd. Zrro1654 §.So vieliun dieCapitaliaficre.
miffaL? qvod re@eaffirmatDn.Mev. p.3.d.287. perdiit. confl,

4. Anno165q.ubinullafubhaltacionisfatta eltmentio; deinde

criam
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| etiamin xftimationis modo peeuliare beneficium conceffum
. qvod competere nonpoffet,(i tentanda effet prius diitradtio, &
‘. itain fummo Tribunali Regio incaula LFiclaus Debmels,
il | contrapaniel BecEeps pronunciatum effe traditbr. Mevad, /,
. XVIIl. Pergendum jam ad omnium praftantiffimum
debitoribus calamitofis competens prafidium , competentiz
nempe e ultra qvam facere poflint, condemnari qveant,ue
remaneat illis competens vitus, & fuppetant neceflaria fus
ftentationis remedia, neegeant, qvad arg. §. fin. Inff.d, 45,

i eleganter probari poteft , ubi hac generalis habetur ratio:

- snbumanum erat [poliatum fortunss (isis in folidum damnari.conf,

‘ Manz, Patroc, Debit. dec. 3, qu. 2.Carpz, Afjl. debit.c. 4. n. 318,
' [ féq9.Mev.d.tr.c. 4.fefl.7.  Hac de beneficiis Debitgrum fi-
1 ne culpa {ua oboratorum attuliffe fufficiane, cum plenifii.
E | ma horum difcuffio limites Difputationis mez tranfcendat.
| vid.autem dehis & aliis Dn. Mev. & Carpg.in fep: cit, trad.
( Coronidis loco gvaritur, fi Creditoris & Debitoris par fit
‘ inopia cui hoc calufuccurrendum. Manz. in Patroc,Deb. decad.
§ 3.gv, 6. debitori mavult parcere qvam creditorem inopem ad
| juvare,. Sed recté Dw. Mev,is d. tr. c. 6. ». 98. [¢4q. contra
" Manzium ftatuit, qvod Creditori potius hoc cafu confulena
dum fit: nam privilegiatus contraprivilegiatum , non usituy,

fuo privilegio,
CAPUT. III,
TraditRegulams
Ovi non babet s are, luatin corporess
L
Ariain jure Debitoribus conceflabeneficia debitorie
bus ex deli¢to neutigvam profunc, cum tanqvam le-
um violatores legum beneficiis indigni fint 4rg. /.30,
3 #dSCs. Velefo b 37. s 8. Minor, Menosbod 4v J. 2. ¢.
447+
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447-0.17, Nec ipfa Paupertas delidlis patrotinium. impetraa
re potuit./,£. §. 1. €52, f Quodcumeo qua .18 .§. 1. ff. folur. Matr.
Carpz.p. 4. ¢ 11.d.7. haudignolcendum enim ei qvi obtenty
paupcr(a(is [urpifﬁmam vitam ‘Cngitl. 43. § )".ﬁde Rit. nupte

Carpz.py 4+ 6 29.d<10.  Sed habeat locum vulgata JurisRe-
" gula.: Qvinonhabet inare luat incorporel. 7. §o3i ffs d. Furisd,
L5 ff- de mjusvoc, |, vomfin. ff. de paen. L ylt. C, d. Mod, <Mul,
). 4. C.d. Serv. fugitiv, 2. F.53. in fin. ¢, 17: X. d, Judeisc. s, X. d,
dol, & coptumac, Et przbeat {ubfidiarium , tergum cui non
fuppstit pecunia Zali i §.12, Infld. AG. .25 Schueidw. in 4,
§.7. 56, Intereft namqve Reipublicz ne delita maneant
impunica, [Inopes itaqve fi deligverint , cum eb zrisino-
piam peznam pecuniariam praftare non poffint, neimpua
niti plan¢ relinqvantur, falus publica efflagitat, ut hac pozna
pecuniaria in ¢orporis afflitivam commutetur, qvia aliag
latiffima delingvendi aperiretur feneftra.,

II. Hac furrogatio autem posna corporalis in locum
pecuniariz fieri non poteft, nifi a Judice merum Imperium
habente /. £, d. Injus, woc, I.1. §. £, ff+d. paen. ubihe poteftas
caftigandi referturad Przfedtos & Prafides; accedit, qvod
ii qvi graviore animadverfivne erantcoércendi, qvam fim=
plex Jurisdictio permittebat, ad Prafectum Urbi puniendi
fuerinc remifli, ut patet ex§. 100 Infl, d. fufpect. tutor. nam jus
mul@z dicendi etiam Pratori ceterisque, qvi jurisdidionem
habent, competebat /.2, §. f- - d. Judic. Graviorem autem a-
nimadverfionem feu lmperium qvod dicitur merum Prafe.
Quraurbi fibivindicavit & 1. i d. Offic: Pref. Uirb. Qinn. in Com.
ment.add.§.10. Exquibuscolligitur qvod mero imperio de-
ftitutus, fidelingventem ob inopiam in pecuniariam pocnam
condemnare non poffit, eum remittere reneatur, ad Magie
ftratum merum Imperium habentem-, Excipiendatamen
hic eft modica coércitio /5. §. 1. 4. Offic, ¢jus cui. qvo [pedac
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peenaéarcéris Lo.§. fo #4d L. Ful pee. Et qvamvis nonnulll
fint qviputent, qvod carcernon fit pazna (ed faltem reorum
cuftodia. /. 8. 5.9. ff- d. paen. qvo etiam re(piciunt verba . P.
9. 0. are. 1. Dafi vie Sefdngnis su Behaltung / und nidyt su
fcbweter gefdpriicher Peinigung (ol ganachet werden.conf Befold,
gn Thefanr. Pract. E&Webn. in 0bf. Prad. voc, efdnguiis. qvod
regulariter qvidem verum eft, qvincamen & earcer inter pos
nasreQereferripofit, nullusdubito obtext,eyprefl. /. 25. §.
34 fd.pan. . 1.§. f. [ d. Aleat, &P, . D. are. 157. 5. 100 abes
der Dich, conf> Manz. Pasroc. Debit. Dec, 1% gb. 4.5 6. Habn, 44
W(f: tit;d.pam. 9. 9. ; : ;

1. Notandum porré qvod he¢ commutatio peene
pecuniariz fieri poffit non tantum paree peteate , fed etiam
flon petente imo invita parte adverfa fi fc. agatur Criminalis
ter ad poznam fifco applicandam, cum ipfa lex poznam convera
tendi poteftatem hoe cafu Judici tribuat & & §. £. /5 d. pan.
Si vero agatur civiliterad peenam a&toriapplicandam ,aut res
fe@ionem damni illati; & compenfationem intereffe, Judex
invita parte fieutiqvam peenam pecuniariam in corporalem
trarismutare poteftin praejudicium partis, cum aliud pro alio
fnvito creditori folvi non poffit £.2,§ 1, ff- de rebi Cred: Sed pos
teft a®or exfpectare usq; dum adverfarius ad pingviorem fors’
tunam perveneric, conf; Farin. Praxs Crimilib. 1,11, 3. b, 264
9. 2. Boer. Detis. 349. 1. 10 verb. fecundo fi is Menoch. d. 4. 7. Ds
L, 2.cent.5o0. 447 0.2 Jac.in 1,7 [ 4o Jurisd. n, 28. Sthueidws
ad §.12. Inft- A% 1. 59, . : ;
IV. Anvero judex peenam remittére poffit qvaritur?
& placet fententia diftingventium inter peenam ordinariam
ftacutam fc. & expreffam i lege utin cali  §, 12, Infl. dy A,
& poenam extraordinariam feu mulétam, &illam remittinon
poffe cum Judex ad legum normam pracis¢adftrictus fit /15
I in i #d Muncip. Hanc verd remicti poffe ob 4 6. 172 4: Oﬁ}
e’ s VRN T ey ; e Pre
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Pref.conf. Anton. Matth.d. Crim. ad | 47, 28.3.6. 3 6.6 ), 48,
1it.18. € 5+ . 9. NON tamen pracisé tenetur | udex eam remitcgs
re, utvule Favinac. di gv. 26.9.10. Coflal, in d. . 6. d. Offic.
Pref; Schmeidw. ad. §.12. Infl. d, 4. ». 6o. 1. qQvi docet,
gvod hoc cafu profit paupertas, fed poteftetiam eam in poe-
fiam corporalem commutare, ut recte docet Menach.d.c. 447>
Glar. d.qv. 95. . g.quamvisfi malda (emel remiffa fuerit, exis
gi nonpofiit, etiamf reus ad pingviorem fortunam perve.
nentl.é.f.f. d. Offic, Prefid. Limitanda tamen hzc affertio in
cafu i poena adori applicanda, in cujus prejudicium ca res
mitti non deber, cum nemini jus qvafitum auferri poffit:
add Tiragvell. d.pan.temp, Canf- 32 A
: V, Reftringit antem Dn. Favinac. 4, 40.20.%.19.8 Bas
ebov. in Tgws. in [, 6. [f. d. Cff- pref. licentiam commutandi
pe:nem pecuniariam , ante [ententiam latam, cum poftfen-
gentiam latam Judex dicatur fanctus officio, itaut poft eam ne-
qve mutare neqve corrigere amplius poffit L 2. o 4 Re Fude
11§ fin.ff. d guaft.l.s5. ff- d- Rejudic: 8ed & poft dictatam
jam poenam pecuniariam Judicem in ejuslocum corporalem
fubftituere poffe certum eft, cum ipfa neceflitas hanc penz
commutationem defideret , ne impunitate {ua gaudeantde-
lingventes, : :
VI. Hec {urrogatio peenz-corporalis in locum pecu-
- piariz adeo neceffaria eft , ut cofidemnatus in poenam pe-
cuniariam etiamfi offerat cedere bonis , non liberetur, {ed
opus fit ut luat in corpore Clar. l. 5. [ent, §. fin. qU.59. Vs 5a
Regulariter enim in Obligationibus ex maleficio delcenden-
tibus non poteft qvisuti beneficio ceflionis bonerum/. £, §.
f-que in fraud. Credit; Clar. d. L. Farin. d. qu.26. 5. 20 Covare
ruv. Var, Ref b 1. ¢, 1. m, 8. Jafan. in l.7. [ d. Jurisd. », 274
Quid autem fi reus [olvendo fit, malit tamen {ubire peenam
corporalem , qvam pecuniariam, num andienduos? qvod
D3z emning
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omnino ndgandum. , X prrecisd cnzandis eft olvere pxham
pecuiiariam, com azmo fit Dominus membrorum fuorum.
Firinac.d. qu. 26. n.15. Boer, Dec.349, n.10s add. Clar. |, 5. fent,
tent.§. fin.gv. 95 n. 7. '

- VIL.© Aacautem hec poeaz (urrogitio tantum in per- .
fonis vilibus ar fervis & aliis infma coundictonis hominibus,
an etiam-in Nobilibas & aliis houneftis perfonis locum habe-
at, varnanat mirum i modum Interpretes,  Prius defeq~
dunt Zaf in § 12, Lift.de AF . 35. Farsmac all, qu. 26,1 18,
a1 2. Covarrav, Vir. Refol. I, 2,c. 9. w, 4. Schneidw. ad §.12.
Infl.d AR, n. §9. Manz. Patroc Debit. decad, 1. gv. 4.9, 13,
Speckhabn. cent 1.qu. 4o.%.5. obl. 10.651.18.§. 3 £ d. paen. u.
b exprefl: dicicur gvod honeftiores fufibus ion fubjicianturs
accedit, quod qvaliber pana corporalis iu perfonis honeltis
gravior fit qvacunqve pecaitiaria d. L 10. in fiw, & fic majori
punirentur peena, qvam meretur delium, quod tamen ab-
furdomi.  Invilibusverd perfonis hocfecusefty Namin illig
poena C‘ofﬁ()'i*‘ai'isg”rarvior non eft poena pecuniaria, cum raleg
perfona {apius ita indurate ad poenas fine, ut plagas etiam
‘contemnant Sthueidw. d. . n. 5§, Spsckbabn. cent, 1. gv. 4o,
».6, Necobitar. qvod nolla perfonarunt ratio habenda

fic in Jadiciisy Nam ovuleis in cafibus aliud in jure fatutum

in Noblibus, aliud i vilibus & abje@is. Menoch. ciz. ¢.
447.9. 13, Coftal.in L. 7 . d. Furisd. ibigue all. Salicer, Unde
etiam elt qvod Nobilis feprus mivws puniatur, qvam plebe-
jus, qvia minor po¢aa in ignobili eft major i nobili. 4 1.
X, d.Cleric. Venar, Schneidw, d.1. %.62. add, Tiragvell. d.temp.
poenccan] 30 n 5. Franzk. ad tit.d. 1. € §.5.§4, €& Eckolt. d, 2
.12, Alit vero, inver qvos ek Gomefe s §. item ff quis Inft. d,
Al 5. 42, polterias tuenrary itaut doc! Monock. d. 4. 1. Q..
¢ 447 n 7.hoc iplum non tantum obtineat in laico,fed etiam
8 Clerico, fi peaam fifco deferendam {olvere non poffit,
: mode
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modofiat 2 (ud Judice per e. Archiepiff. X. d, Rapt. Simeahac
in re eft expromenda (ententia, mulcam hic pradentis Ju.
dicis arbitrio ‘tribuerem, qvi tamen probe perfpiceat, ne
qvid durius aut remiffius ftaruatur; necenim (everitatis nec
Clementiz gloria affe@anda eft, fed perpenfo Judicio prout
qvaqve res expoltulac, fatuendum L. 4. Pen. . 28, ff eod.
Vill.  Ceterum (unt nonnulli qvi alerunt, qvod res
‘gula haec: Dvi nan babet in ere luat in corpore vefrine
genda fitad eos rantum, qvi deliqverein fraudem legis,
fcientes fe non pofle folvere paznam pecuniariam:: Coma
municer tamen Dd. doc. Clar. L. 5. fent, §. fin. qv.95. .3, tes
ftenc contrarium, {cilicet, qvod indiftincte hzc regula habe-
at locam 4 five deligverint cum ea cogitatione five non.
Farinac 1. 1. ¢. 3. qv. 26. », 1. Nou extendenda tamen hac.
regula eft ad heredes defundi, cum nemo alterius criminis
{accellor couftitui pofiic /. 26, 4. Pen. & paena ulterius pro-
gredinon debear, qvam reperiatur delitum 422.C. 4. pan,
Negve etiam ad fidejufforess Nemo enim fe;ad peenam cor-
poralem obligare poteft; qvoniam membrorum (uorum
nemo Dominus videtuor £, 13. ad L. Agvil, Matth. d. Crim. ad
bib. 43, t.14. ¢, 2. . 14, Neqve Juftitiz ratio paticur eum, qui
non deliquit, poenas hujusmodi (uftinere L 22, C. d. pen.
Quamvis fidejuffores ob dofum graviori qvoqve coércitio-
ne cxtra ordiniem coéreeri poflint /s 4. ffid. Cuflod. & exhib.

Reor. thiqve Brunn,conf. Vinn. ad §.1. Infb. d. Fidejuffin.1 5.
IX. Spectatis itaqve perfonis qv# poffint in peena
pecuniarizlocum fubftituere corporalem, ut& iisqvibusin
fligi poffic ejusmodi pozna (ubfidiarias. Reftar uc paucis eti-
am demonftrem, an in omnibus delictis hecregula locum
habeat, & qvamvis nonnulli velinit, qvod etiam in minj.
mis delictis, im0 fi deficiac deliugvensin folutione partis
pana, in gvacondemnatus eft,etiam inunico nummo paena
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picuniaria in corporalem commutari!poffit. Mewock, 4. A, 1.
Q.12 6. 447.9. 8, Clar. d, gv, 95, ». 6. 3 qva opinionetans
qvam communiutut dura in judicando recedendum pon efe
fe monet all.Clar. d. |, Farinac, d, gv.26.%. 9. Gomef: in §. 12.
d. A¢ n.18. Diflentic tamen Fafonin .7.d. Furisd. n.28. Specke
babn.cent.1.9v. 40. . §. qvorum fententiam confirmat/, 1y
[+ d.pan. ubi JCrus Marcianus exprefs¢ tradit,qvod inlevio=
ribus caufisproniores ad lenitatem effe debeant [udices. Neac
prominimis peena pecuniaria in corporalem transmutari dee
bet, nec propter leves abufiones aut transgreffiones paupe.

- veg corpore puniendi funt Tiraguell. d, Fud. in reb. exig. fea

rend.concl.7. Schneidw. ad §.12, Infl, d. At n. 6a. Qvotiesve.

ro pecuniaria po:na in corporalem mutatur, ipfo jure libea
ratur reus, itaut amplius conveniri non potfit, etiamfi ad

- meliorem forcunam pervenerit /17, §. 4. €54, 1 d. njur. I. 7,

- d. Jure Patyon. Coflal.in I, 7. £ 4. Jurisd. Fafon. d. L.n. 29,
Farin,d,qv, 26.7. 14, Per hanc paznam corporalem enim
videtur recefflum 3 poena pecuniaria, qvali per illam
novatio fadta cenfeatur,Gomef. in §. 12, lnft.d.
AG. 1,27, in fin,
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dicis arbitrio tribuerem, qvi tamer 2 s [piceat , ne
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Clementiz gloria affeanda efty fed|4: = dicioprout
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Vill. Ceterum (untnonnullidf 8 , gvod res
gula haec: yvi mas habet imere T & re refrin-
genda fit ad eos rantum, qvl deliq s o dem legis,
fcientes fe non pofle {olvere poenam = h: Com.
muniter tamen Dd. doc. Clar. . 5- fen 3, BR° i 5.3, te-
flent contrarium, {cilicet, qvod indifY & .9 gula habe-

at locum 4 five deliqverine cum ea | ;
Farinac, 1. 1. €. 3. qv. 26, 7, 1. ]
regula eft ad heredes defundti, cum o |
{uccefor conftitui poflic /. 26, . d. Paed™

gredi nont debear, qvam reperiatur ¢ &
Neqve etiam ad fidejuffores: Nemo ¢
poralem obligare poteft, qvoniam| ¢
nemo Dominus videtor £ 13. 2d L. 49 3
lib. 48, t.14. ¢, 2. #. 14, Neqve Jufticia =
non deliquie, poenas hujusmodi [uftl &
Qvamvis fidejuffores ob dolum gravy 1
ne cxtra ordinem coérceri poffint /e 44 s
Reor. :biqve Brunn,conf. Vinn. ad §.1.. 1:

IX. Specatis itaqve perfonis | &
pecuniarizlocum fubftituere corporalt

fligi pofiic ejusmodi poena (ublidiarias 3
am demonftrem, an in omnibus delil ¢
habeat, & qvamvis nonnulli veluit,
mis delictss, imo i deficiac deliuqvel &
paenz, il qvacondemnatus eft,etiam if ;
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