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AD
PeriLcUSTREM Ac GENEROSISSIMUM

DOMINUM, |

DN. JOHANNEM
ERNESTUM

LIBERUM BARONEM A SCHW AN,

DOMINUM IN VENUS.B¢rg/ Thum/
HEROLD ET Drehbach/

DOMINUM, MACENATEM ET
PATRONUM OPTIMUM.

auribus Tuis dare, nec fuperbis elogiorum.,
ornamentis FILIUM TUUM, Amicum at-
qve Convictorem meum jucundiffimum, cu-
- mulare animus eft, in communia tamen ftudia
nefas me committere arbitratus, fi ulterius totius Acade-
mix hujus Effatum &expreflumabipfa veritate teftimo-
nium dicere differrem : Sigvidem non vidimus ha&enus
FILIUM. TUUM Iluxurid & lafcivia diffluentem, aut A-
lexandrinis immerfum deliciis , non in profpero teflera-
rum jactu hilarem , fed deditum optimis potius fudiis,
atqve reliqvis omnibus virtutum & eruditionis cupidiffi-
mis prafulgentem, in qvo ad omne ftudiorum gentisin-
natus ipfiardor in continuas qvafierumpit flammas, to.
ties enim publica Opponentium fubfellia omnium applau-
fu occupantem deprehendimus , infuper ad obje@®a qve
)i 2 vis
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vig Preefide Viro Confultiffimo Dn. JOH. KLEINTO,

“Anteceflore in hac Alma celeberrimo, Collioa noftro

ftumatiflimo, feliciter refpondentem audivimu.. Nune

in eadem Cathedra aliud ingenii fui documentur | Dj-

fputationem a fe & fuo Marte , nifi qvod ob materia d;f-

ficultatem pauca qvedam hinc inde adjecerim , pulches. .
rime eruditiffimeqve elaboratam producit,* & qvantam
de ardua deli@i materia indefefld diligentia comprehen-

derit, qvaqve oris promptitudine deifta differere pos-

fit, in folenni eruditorum confefla fub Moderamine meo
demonftrat ;: Sicqve alto jam Stemmate fulgens etiam
fummam, qva ftudiis venit, maximo utigveardore qvz-
rit famam, fatis gnarus Lumina duplicata majori coru-
fcare flamma, ac melitis effe (plendidum Familie illuftris

fulgorem propriisadaugere meritis, qvam pulveres ma-
jorum induftria {ufcitatos duntaxat attollere; Proin Ti-

bi, VIR PERILLUSTRIS, derariexempli FILIO,

qvem inter precipua Athenzi noftri decora merito habe-
mus atqve colimus, gvemgqve illuftre aligvando patrize Suz

ornamentum fore ex tot indiciiS non vano przvidemus

omine’, animitus gratulor, ac DEUM devota invaco

mente, ut fuain IST O dona majoribus in dies incre-

mentis coronet, eaqve in feculi noftri folatium & Rei-

publiczatqve Ecclefiz falatem provehat: Ita& TE VIR

PERILLUSTRIS, valerc mihiqvefavere exopto’

PERILLUSTR, T, GENEROSITATIS

Servitits promtiffimus Cultor

MATTHIAS §8tein/D.
Z8): (0 »(G&
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PRAFAMEN.

y42143 ventilatione digna, ardua
2 omnino caufa delictierits
25 189 fiqvidem facile Refpubl,
N2k graviter]adi, & DEus ter-
rarum Dominus ad vindictam inflamma-
1i poteft, qvando delidta manent impu-
nita, autinnocentium cffundirur {angyis,
qvo femel fufo reftitutio in integrum 2
Prztore impetrari neqvic: Kinc urego eo
certior hac de re fiecrem , apud animum
meum conftitui fafciculum aliqgvod Cons.
clufionum Theorico - Praticarum de
"deli&is publice exhibere , qvz licet ame
tanqvam a Juvene inforo Academico ad-
huc verfante proponantur, cum aliogvin
iftud Viri in Theoria & praxi verfacilimi
fitnegotium, intentio tamen mea antea
expreflaexculationemubiq; promittie,
A De
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B Elictum eft faltum improbum fponté admif-
B (um, L 9. §. 5, [ de public, Vedig. I, 39. de furs,
l. 14. ad L. Cornel, de ficar. cujus divifio in pu-
~ blicum & privatum, rabr. [ de delic, priv. €
publ. adhuc hodie obtinet , neqve exiftimandum privata
cum publicis propterea effe confufa 5 qvod hodie per fan-
¢tionem Carolinam peena capitalis , circam{tantiis exigen-
tibus, in furto diCata fit, Schultz. Symop/” Infl. ad pr. 11, de
oblig, que ex delicl. nafe. lit. a. Vid. Wefenb. in paratit.
de fure, N, 15. nullibi enim prediti Conftitutione furrum
in numerum publicorum judiciorum refertur, qvod ta-
men reqviritur L 1 f de pablic. judic. l. 3. §. fin. £ de Pra-
varicat. Praterea ex furto zqvé ac Jure Civili adhuc ho-
die civiliter agere permifliim, teftante exprefl6 textu C.C. C,
in art. 157,818, A qva fententia multi qvidem DD, qvos
allegat Hopp. 4d §. 5. F. de oblig. gve ex delicl. nafe. fine
jufta tamen ratione recedunt , fiqvidem nondum proba-
runt, prafatam conflitutionem generalem generali qva-
dam confvetudine contraria in Imperio Romano effe ab-
rogatam, nam qvamvis qvidem rariffimeé hodie a&ione
furei civiliter agatur, ex eo tamen non ftatim inferendum,
plane non poffe civiliter agi, lex enim femper loqvi pra-
fumitur, donec contrariom firmiter probetur. /, z7. €. de
Teflam. Dn, Stryk. in Not. ad Lauterh. de furt. p. ggo, verb.
abiit, Hac tamenjuris hodie effe puto,qvod iflud duplum vel
gvadruplum non fit mera pena, fed fimplum contineat,
adeoqvealtionem furti civilem effe mixtam arg. 4. a7z, 157.
werd. oder noch einfach westh besablen. Do, Stryk. 4. L
Hopp. 4. /. # :

Jure Civ, fures ultimo non puniuntar fupplicio, uti
aperte

UFG




aperté conftatex 700. 4. C. fin.verf. pro furto. ﬂz]:. Pro fur-
10 antem nolumus omnino q*_uodl.zbet membrum abfiindi .az‘g
NB. mori, (¢d alizer enm cafligari; 4{141. anth.fed novo jm; C.
de ferv. fugis: Verum per Con:ﬁ‘ltunon__em Imperatoris. rif:
derici 1. ad mortem usqve poena furti extenditur , p_utalt i
:qvis quingve {olides v,aien:s ve'l plus fqr‘atés ﬁt 2.1 27 §1u s,
expreffius autem recentiori QO}lﬁlt-.. rimin. Carolina.
; Ubi difertis verbis ftatuitur, qvod mafculns

ve, 159. 160.162, : ot
?x:?plenydi, foemina vero culeo infutaagvis fuffocari %el.}:iro
ratione loci & perfonze alid ejusderm generis :ppe;a 36(;1‘ e-
beat: 1 foll nemiich darumbder 9)Tmln}mtt e € lbae‘rlc
¢/ nmd die Fraw mit dem Toafies oDev fqgn%eu in anbete
Tneqe nadh jdes Landes Gebraudh / vom eben it <0-
pe geftvaffet werden/ qv foffocationis peena v%rro in
ris Saxonicis furto a foemiois commiflo non 0 erVAamT«a
figvidem ibi feeminz @&qve ac mares fufpendii peend ple-
&untur. Carpz. Prax. Crim. 'pars, 2. ,gb_dﬂ.‘ $2, n. 70, Cf 715
An autem bac pana laguei jufla ﬁt ,'-w‘lafe controvertitur
Ego adftipulor fententiz celeberrimi JCti Dni Carpzovii,
juftitiam iftins penz erudite propugnantis , #7 pr. Crim,
g.77. Siqvidem (1.) peena furtl in lqgeMofaxca'e{_’; tantum
Forenfis, cujus determinatio ad legislatorem civi erc? 1951:-
tinet, ita qvidem, ut circumftantiis »urgentnl}uso'.& e,: ‘1{5
crefcentibus peenam exafperare queat, 47g. % I . §- ud. e
pan. id qvod vel ipfa lex Mofgica} innuit , qvia ,1?Fer€ur};
peena in furto erat qvadrupli, interdum feptupli. £xod,
22,0, 1, Proverb. 4.0, 71, StINV. € 48+ th, 39. (2.) Inpeena-
yum impofitione nonitantum attendenda damni C;'e];.)arano,
qva-primus eft iftins finis, ficut & emendatio de 1né.]ven-
tis , verum etiam fecuritati quhcae eft pr_ofplglen UuMmL_..
Vid. Dn. Vitriar. Praceptor olim meus EnIxXe deveneran-

A2z
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e e eesm—

moum capere? Si tam atrox
non adhiberetur pena Carpz, 4&. loc. Wefenb. n, i Ihs
de_furs, ibiqve Hahn, nec aliqvid faciunt argamenta dife
fentientium, utpote qva fatis, refutantur éCarpz. d.l.n, 2,
& feq9. & Hahn. 44 Wef. d. 4. Nec dubito qvin, licet Judici-
us noonullis vel Jurisconfultis njufta haec peena videatur,
nihilominus iffam falva confcientia di®are poffint, img
qvoqve debeant, qvia Judici non competit a {criptalege re«
cedere & o arbitrio &qvitatem fingere, figvidem adftri-
&tuslegibus fecundum leges judicare tenetur. Hopp. 24§, 5,
J. de oblig gva ex delig, #afe. Hahn, ad wef d, 1, in fin,
INL
Agitata valde qvattio eft, Num fur s qVi Jamjam
fufpentus rupts lagved vivus in cerram cadit, denud fe-
cunda vice fit fufpendendus vel minori pena afficiendus,
vel plané abfolvendus 2 Mihi videtur juri illorum fep.
tentia conformior, qvi afferunt, talem furem denuo effe
fulpendendum, & qvidem (1) ideo, qvia, qvamdiu morg
nondum fubfecuta, nec Reipublicz nec fententia fatisfa-
&um, utpote qvz vulr daff der Dieh mut dem Strange
bom Leben jum Tode gebracht Werde art. 162, 0rd, Cripg,
Car, Jamvero (1.) effeétum fententia omoino fortiri debeg
481 14. C. de paon &1 4. §-1. " de re judicat. nec (3.) ju-
eX vel mitior vel durior lege effe debet, 1mo (4.) hoc ca-
U magua aperiretur feneftra impunitati delioram, fi.
Yvidem fures eorumgqve cognati hoc effugium animade
Vertentes, facilé carnificem corrumpere poflent, ut funi.
culo apparenter qvidem firmo » Te Ipfa vero infirmiore
uteretur,  Tenent & hanc fententiang Dn.Struv, in syn=

2igm. Jur. Civ, Ex, 48, 16,25, 1. 13, Hahp, 4d Wef: parat. fi;
ST De

http://purl.uni-rostock.de DFG
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De Pan. N.o. Jul. Clar.l.s. fent, §. fin. gv. 98. ».9, Jacolade
Bellov. iz pr. Crim.l. 2. c.14, 2.8. Treutl. Vol 2. Difp.30.76 3.

lit. g. Henr. Bocer. i trall, De furt. c.3.n. 47. Joh.Harpr. ad -

§.5. 7. De Oblig. gve ex Del.nifec. Papolib. 24 tit.17, drrefl.14.
vi teftatur fe vidifle , ita in praética obfervari : Idem in
atutis nonnullis ita decifumeft. In ftarutis eqvidem E-

leoralibus Palatinis. part. 5. #t. 70. §. 2. exprefla funt hec

verba: Sum Audern gefcicht auch wobl/ PafinperExe-
cution, {o it dem Strang aefebicht/ ver Strangbrich/
foelches aue Ungefchictligbert Deg Ttachrichers/ ober fonft
perubrfachet wied ¢  Danneuhero audh efhiche geztoeiffets/
ob dicfelbige vom Stvick abgefallene Diiffetbater jum Tod
fiirtere yu bringen / odev bepm Qebent ju loffen.  Diefem

Sveiffel ju begegnen/ wollen wir/ dak alsbald durch den

Dacirichrer der Berubrtberlre wicdernmb aufgehenct/

and alfo votn Leben yum Lode/ lautergangenen teehel ges

yichtet toerde.  Contraria opinio magis arridet Dn. Carpz.
pr. Crim.p. 2. gvaft. §8. Bum.40. feqq. ibiqve DD. plena alle-

gatis mantl
1V.

Qvando qvis in extrerna neceffitate famis vel frigo-
vis conftitutus tantillum fubtrahit » ‘qvo famen pellat
vel vile tegumentum furripit , tunc_proprie furtum non
commuittit, nec inde peendaffici poteft. €CC, arz.166 modo
tamen (1.) vitam aliter con{érva‘re non potuerit, (z:) Ma-
giftratus ipfi fuccurrere noluerit, (3.) Dominus ipfere,
qva aufertur, fine infigni damno carerepoflit, ficqve hac
yatione non in pari conftituatur neccﬂ‘ir‘ate, & vel ejus vel
familiz vita inde non pendeat, Tandem (4.) debite
imploratus officia humanitaris ultro negaverit, fic enim
Dominio fuo indignum fe reddit adeoqgve ejusmodi res
tanqvam Dominio & jufta pogeiﬁcnt: vacua occupari pa-

3 telt.
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teft. c. 26. Diflinél. ¢, de Confecrat, arg, . 5. §.12.13. de nav,
oper. nunc, jung. c. 3. X. de fure, Struv, S.1.'C. €x. 48. Th.
1r. Carpz. pr, Cr. p, 2. 9.83. 7,38, Damhaud.in pr. Cr. c. 110,
#.37. nec hoc contrariatur Juri Divino, fiqvidem uvas vel
fru€tus qvis auferre poteft, ut ftatim comedat. Deuter,
23. wer[: penuls, & ult.  Anwerd, fi wmlis ad vinguiorem fora
tunam veniaty ad reflitutionem teneatur 2 DD. non conve-
niunt , negativam f{ententiam cum Jul. Claro Lib. ¢, fene,
§. furtum ».98. verioremduco, figvidem talis nonin reil-
licita verfatur & permiflu jurisid facie. Vid. Puffend./if. 2,
cap. 6.§.6. Licet in contrariam fententiam abeant, Hopp.
ad § 1. F. de oblig. quve ex delifi, nafe. Dnas Vitriar. 2d u-
#ib, Jus Civ, p. 544. ». 26, d. 8. ibigy allepas. Grotius. Aliter
tamen res fefe habet , fi qvis rem auferat, ut pauperibus
diftribuat, talis enim proprie furtum commictit. arg. /. r4.
§. L1 de furs. qvia eft fpecies lucri ex alieno largiri, & be=
peficii fibi debitorem acqvirere Duws Vitriarius d, 1,

Qvando plures magnum qvidem feccrunt fur-
tum , factd autem zqvali divifione modicum fea parvum
exiftat, gqvod valorem s, ducatorumnonalcendit, neuter
lagvei peena eft pleftendus, Berlich. p. 5. Concl. 43. n.121,
Carpzov. gv.78. sum.37. Nam, gvando ad peenam capi-
talem vel corporis affliGtivam proceditur, taGum vnins-
cujusqve , & gvantum qgvisqve in deliGo fecit , confide-
randumeft. L fin, f. ad L. Cornel. de Sicar. Contrarium qvi-
dem docet Wefenbec. N. 1127 fin. ff. de fure. iftius vero {en-
tentiam tyrannicam,impiam & injuftam appellat Bacchov,
in Not, ibid. |

VL

Si adminiftratores res fidei fuz concreditas interce-
perint, regulariter alaqvei peenafunt immunes, 478. /. 5r.
S 1,

http://purl.uni-rostock.de
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§. 1. " de adminifi. tur. Bocer. Tr. de furt, CaP.2. num. vy,
Carpzov. gv. §5. #.13. Cum adminiftrator non tam in-
vito Domino contreétet, qvam potius perfide agat. Nec
obftat ar¢.170. C. C. C, Vid, Georg. Adami Struven Difpus,
de furib. 4 penalaguei immunib, cap. 4, §. 1. feg9. InSaxo-
nia Ele&orali vero hoc eft fpeciale, qvod adminiftrator
fi contra praftitum juramentum fummam oo, florenc-
rum dolof6 & fraudulento animo in proprios ufus con-
verteret, laqveo fufpendi p\;}.ﬁ}t. Carpz.d.l.n, 33.
Li

Ad deli&ta privata refertur etiam damnum injuria 3
libero homine datum, ex qvo defcendit actio L. Aqviliz
competens ad &ftimationem damni dati, qve nonex ac-
cidenti, licet id ipfum adftruere conetur Bacchov. Dip. s,
de aclion.ad §.19. {edper fe eft peenalis mixta per §.9. 7. de
Leg. Agvil. Brunem. Ex. Juft. 24. add. §.9. Hopp. ibid.
Lindem.eod. 8.1s. ifta autem aftimatio duplexeft ve/ in re
velextrarem, Priorimodo non tantum zftimatur damnum
ex tempore damni dati, fedqvanti retro anno fecundum
primum caput, vel 30. diebus proximis fecundum alte-
rum caput, piurimifuerit. Exzm rem damnum omneillud
@ftimatur , qvod propter interitum aut corruptionem rej
nobis aliunde contigerit, utomoe interefle §.10. 7, de Leg.
Ayvil, I. 21 fegq. [ eod, Schnobel Difpud, 7. fF cod. §. 9.
Frantzk., ébid. #.12. Praedi&um eftimandtmodum ex pri-
mo & {ecpndo capite etiam hodie cbfervandum effe docet
Sichard, adrubr. C.eod. n.13. feq9. qviiftumabimperitis le-
guleis negligi conqveritur, cui adentitur Hunn. 44 Treutl,
vol.1. D,18.4.4.lit. 4. Communis tamen DD. Schola tra-
dit moribus noftris folummodo. attendi tempus damni da-
ti, una cum intereflereliqvo. Struv, iz §. 7. C. €x,14. 0. 25,
Carpz. p, 4. C.37. 4. 8, Sneiduw. 4d §.13, 7. de Leg. 4qvil,
: Hopp.

Universitéts http://purl.uni-rostock.de
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Hopp. 24 §.9. § cod. Ecl«;olt- ad [ eo(l; Lauterb, in Comp.,
- eod. wer[Cobjectum. Hic obfervantid prafuppofita nul-
1a amplius erit differentia inter primum & tertium caput
L. Aquiliz, imo pec ficamplius peenalis, {ed rei perfecuto-
riaerit hecadtie. Do, Stryck, i not. ad Lauterb. 4./ Hopp.

4d d,§. 9

VHL: ;

Qvando liber homo eft vulneratus adhuc hodie
zftimari folent opera, gvibus caruit aut caricurus eft,
& in qvantum inutiliter factus eft, §.1. i fin. J.de oblig. gve
ex quafi deliél. Lauterb. in Com'ip.ﬁ. ad ng.. Agvil, verf. f)b/f'
&um, ibiqve Dn. Stryk. in notu. In Patria mea peculiari-
ter difpofitum reperitur, qvod qvgmdo itadamnum alicui
datum, afor juratodampum xﬁlmarg qveat fa_lva tamen
taxatione & moderatione judicis, autfiipfemet jurare no-
lit , petere poffic, Reo juramentum imponi, ut v¢l fum-
mam pecuniz a fe expre{fam folvat, veleam juramento di-
" minuat, qvod vocatur juramentuin minutionis feu mino=
rationis dev Berminderungs Eyd.  Carpz. prax. Cr. pare,
2. qv. 5. n. . Non vero in zftimatione habenda ef_’c ra-
tio (1.) Deformitatis atqve cicatricum , /. f. f- de bis qi
effud. 1. 3. ff- [i qvadr. paup. qvamyis communiter hodie
excipi foleant virgines, nam qvando iftis cicatrices in fa-
cie funt illate , maximum patiuntur damnum, {igvidem
jis forma pro dote eft, adeoqve poftea nonzqve cornmo-=
de nubere poffunt. Brunn. gv.12. f ad L. Agvil. Wefenb.
_paratit, [ de bis qvi effud, N. 5, Videatur tamen Dn, Stryk,
in not. ad Laut, vit. ff. Ad L. Agvil. verb. opere. (2.) Nec
=Rimantur dolores. Lauterb.in Comp. . eod. tit. verfs abje-
Fum. Bocer. c, 4. d. 2.9.36, lit. b, Moribus tamen rece=
ptum, ut certa pecunia vulnerato in compenfationem do-

loris folvatur (Sdhnerhen&¢ld) gvod qvamvis negeé%
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2 2b indo@&is rabulis forenfibus petifolere aflerat Befold. h
n Thefaur, praéd, voc. Abtrag/ communi tamen obfervan.
tia patet , hoc nomine vulnerato pro judicis arbitrio ali-
qvidadjudicari folere. Hopp. 44 §. 13. F.de L. Agvil, Qvan-
do autem liber bomo accifus ¢ff, hodie peena eft arbitra-
ria & pro gravitate culpz admifle determinanda , qvam
ad fuftigationem extendi pofle , fi culpa lata homicidium
, commiilum fit , caret dubio. Carpz, pr. Cr. gv. 27. ».33,
| DUxor etiam & heredes occifi ratione impenfarum in Me-
- dicos & curationem fa&arum , item lucri qvod interver-
‘# fum & damni gqvod illatum, agere poflunt. 4. 23. §. 8. &'s.
' ffad L, Agusl. ~ Si autem non aliqgvamdiu decnbuerit, fed
: “ftatim perierit , heredes L. Aqviliz a&tionem non habe-
! re, verius judico enm Bacchov. ad Treutl, ¥, 1, d. 18, ¥, 10,
dite g. qvem feqvitur Brunn. £x, 14, 44 §. 10. F.de L. Agvil,
Lauterb. ad #it. . ad L. Aqvil, pr, verf. Requiritur igitur
damnum. ibiqve Dn. Stryk. iz Noz, nam ita non eft dimi-
autum patrimonium, qvod verd contingit , gvando talis
diu decumbit & ita impenfe in curationem fiunt. In pra-
xi tamen indiftin@¢é a&tionem utilem L. Aqviliz obtinere
docent Hopp. 4d pr. J.de L. Agvil. Mev. p. 1. d. 2u. Carpz.
pr. Cr. 9. 39. Aliiqve. Jure Saxonico in homicidio culpo-
fo, qvando peena corpors afflictiva locumnon habet, fol-
witur agnatis occifi ratione damni fibiita illati certa pecu-
nia Dag Wehrgeld. Carpz. pr. Cr. gv, 34. 2. 1. § féq. &
qvidem pro mafculo zo. thaleri, pro feemina 10, Carpz,
! v dodin. 27, ;
( 15. € i
| Culpz , ex qva dampum oritur , annumeratur
etiam imperitia . 172, f de R. J. eorum feilicet, qvi ar-
tem aliqvam profitentur & exercent, qvales funt v. g. Me-
dici, Chirurgi & alii, qvi, fiper imperitiam deliqverint, de
B damno
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damno dato a&ioneL, Aqviliz tenentur. L7, §. sl 1, 8.pr.
1 27. 6. 20. [ S, 7. F de L. Aqvil, 1. 6. §. 7. ff. de offic. Praf]
Etiam Medicus in medicamentorum genere vel methodo
medendi peccans arbitrarie hedie punitur. C.C. C,ars. 134>
Si autem accefferit dolus , ficqve confulto nociva homini
prabuerit medicamenta, peena homicidii ordinaria afici-
endus. 4, 4rt. 134, Ibi: ©o wdre Er als ein furfiplices
omorder ju fivaffen, Ibigve Matth. Stephan. jung, Brunn,
Ex.Infl. 2¢, ad §. 6, & 7. de L. Agwil, Lindem. 6. 12, eods
Gail, 2. 0. I, n. 26, Wefenb, in paratit, [f. N.4.ad L, Aqvil,
alias Medico artis fuz pracepta feqventi cafus mortalita-
tis imputari non debet. d. 1. 6.§.7. . de off Pref. Gail. 2,
0, 111, », 25. Lauterb. in Comp. ff. ad L. Agvil.ver(; injuria
datam. Judex autem , eX imperitia malé judicans, qvia
publica authoritate etiam invitus conftituitur, actione L.
Aqviliz non tenetur, fed ex gvafi delidto a&tione in fadtum
conveniendus. pr. J. de oblig. qua ex quafi delicd. Luls, . de
extraord, cognit. Ludwell, ad 4. pr, Infi. ». §, Harpr. ibid,
#. & f79. Difl, Donell, /. lf.xj'ur. Civ. co 27,18 f,

Injuriarum nomine tenentur omnes qvi doli funt
capaces & animum habent injuriandi , inde nec exci-
piuntur Clerici, fi ex privato affe@u , negletis admoni-
tionis gradibus publice in fuggeftu in aligvem invehant
verbis injuriefis , vel pro concione certam perfonam, alin
cujus criminis inconfulto arguunt, arg. /. 32.deinjur. Brun-~
nem, 7.6 Lb. 2, cap.18. §. 63. ibiqve Dn. Stryk. add. Recefl,
Imp. de dnn.1s30.§. TBIE aben ss. #bi infin, Daryn Stunts
phicvens / Sdindhens und Laferns fich enthalten: &e.
Adeout nec immunes fint a recantatione,docente Carpzoy.
pr. Crim,p. 2.qv.96. §. 1. Lauterb. in Comp. ff. deinjur.verf.
injuriam faciunt : Sicqve refponfum effe tradic Hahn. ad
' Wefenb
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Wefenb. de injur. werh, (¢4 & Magifieatus @ licet diffentiat
Farinac. p-7.0per. Crim. 70,008, %71 :Podo tamen animus
injuriandi evidentiffime pro}b;etur. Berlich, 1. Dec.66.7.8..

I

1niurid illatd , five realis five verbalis fit , fama in-
iurialt?lll‘i{uiqvﬁ Jeditur. arg.l.s. §. 1.1 de exlrjao_r;hn. cognit
Hujus enim nullum eft turpe factum, fed illius taptum,
qui injurias intulit, Hinc (a) re_&e mtehr.w_rat_l‘.onabx.les 0-
pificum confuetudines refcrtﬂ.r ﬂla,.qi:/a injuriatum opm!—
cem, licet nil probatum, pro infami habent ;atqve ex col~
legio excludunt, donec famam fuam contra injuriantem
legitime defenderit , vid. Reformat, Polit. de Ann{zj y-é-r7. zég
Bon Handwercts Sohuen 38. §- ¢6 ro[!eqﬁ4. - (b
& verba & fa&a injuricfa propter Chriftianam Chari
tatem falva exiftimatione remitl poflunt_, i‘CarpZ;QV:
nax, Crimis . 95+ Be 96.. Si tamen certum & fpecxalg{ alg:m
objiciatur crimens isqveinnocentiam fuam non defendat,
fufpeus de ifto redditur crimine, & ad hunc cafum per-
tinet vulgatum iftud affertum : Crudelis efl qui fff”‘_"”’ /g°
amnegligit. Conf. Confl. Cr. Caral. Art. 25.verf. &‘!tltc{)o :
ibi : odet Desichen torden fep = add. Do, Stryk. én not, a
Lautevb. p. 900. verb. finifira opinio. poteit ergpﬁqws inju-
riam illatam jufté vindicare , fi inde orta {ini rj I?plmo
latius ferpat , ne delita maneant 1mpm}1-tal___.. Ad Roman,
cap. 13- verf;4. WNecefle autem, fi crimina iter agere vel-
lit, ut ipfe, non per procuratorém inflituat aftionem. /.
ult, C. de injur, propter peenam talionis , cui per inferipti=
onem fe fubjicit Accufator. 4 ult. f.de furt. m{i a%ere‘ vg—c
lit perfona illuftris. §.10. 7 de injur. l. fin. C. eoa. r_ou; :
yels eo ca{uper procuratorem fe defgnderq njq;qt ._C.
fin. C.& d. §.10. F. eod. nifi fit perfona illuftris. . fin.C.
Hodie tamen non duntaxat a parte actoris ob ceflantem

B2 in-

Universitats
Bibliothek

http://purl.uni-rostock.de
Rostock /rosdok/ppn741717220/phys 0021




Universitats
Bibliothek

infcriptionem per Confl. Cr. Carol. art.12. modo cantioneny
raftiterit, fed & aparre rei admittitur procurator, Co-
er. p. L. Dec. 141 », 5% nifi injuria fic atrociflima, ita ut ad
peenam corporis afflictivam perveniri poffit, qvo caftl &
hodie excluditur procurator : Carpz. pr. Cr. qveft. g5, n,
56.s57. Lauterb.in Comp, ff. de infur, verf extraordinaria,
X1k, :

Non parum controvertitur , Num formale fi¢ libelli
famofi reqvifitum , nom apponi Auntoris nomen ¢ Ne-
gant id ipfum Dominus Vitriarius tiz, deinjur. p,727. 1. 30,
Welenbec. in paratis. ff- de injur. N. 19+ ibigve Hahn, Bocer,
de injur.c.. 2. . 8. Hun, ad Trentl. Vol. 2. D. 30, 4. 5, 9. 40,
Harprecht. 4d. §. 1. J. de Injur. ~ Affirmant autem Lay-
~ terb, in Comp. ff. de injur. in [, ibiqve Dun: Stryk, Hopp.

ad d. §.1. 7. Carp. pu 4. C.44. d. 3. & in prax. Cr, qvefl, 98,

#. 38 aliiqve , qvorum vexilla feqvor arg. /. un. C. de
Sfamof  libell. Confl. Cr, Car. drs. no, ibt < unid fich nach Otd»
nung und NRedht nicht unterfehreibet ¢ Nec obflas. 0rdin,
Imp. de dnno 1577, tit, 35. §. und fefien ¢ ibi : &8 Habe dew
Autor feinenr Nabmen unterfesiet oder nicht : Nam refpic
ciunt illa verba non famofum libellum , fed hoe duntaxat
textus ifte vult, ne libri ad infamiam & contemtum alte=
rius fcripti imprimantur & vendantur ; etiamfi autoris
nomen ittis libris adje¢tum fit : Igitur verba : g Fabe
der Autor, applicanda funt ad verbum S¢hrifften / nonad
verba famds Biicher/ de iis enim agitur io fine 4. tir.35.§.
und fefsen = ubi exprefle fuppreflio nominis {upponitur,
ibi = biff Dev rechte Autor befunden,  Similis de iftins poe-
na eft concertatio, figvidem iftam de Jure Civili indiftin,
&e ultimum effe fupplicivm per. L, un. C, de Sfamof] iibell.
docent Lauterb. iz Comp, ff de injur. in fin. Farinac. part.3,
oper, Crim. . 108, n. 423, Damhaud: prax, Cr, ¢, 125. 5. 2, afk
pe-
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peenath mortis reftringendam efle ad crimen capitale in
libello famofo objeftum ; & in 4, /, un, C. peenam talio-
nis inteiligendam effe, re&é propugnant Dn. Stryk. ad
Lauterb. d. I, Carpz. p- 4. C. 44. d, v. & in prax. Crim.
g.98. #. 41. Hopp. ad 4. §.1. J. de injur. Harpr. ibid. n.160.
feqq. capitalis enithi peena 5 cujus ind, Lwn. C, injicitor
mentio, non tantumin jure dicitur illa, qve damnato vi-
tam , fed etiam qve libertatern , vel civitatem adimit , a-
deoqve caput ¢ civitate tollit & 2. 28, . de paen. 1, 2, ff. de
publ. judic, I o3, ff° de V. S, Quam talionis peenam etiam
{tatuit € C. C. d, drz.uo,
XIIIL

Int crimine lzfe Majeftatis non folum Autor iftius
atrociffimi deliéti puitury fed & ejus filii notantur infa-
mia ; omnigve fuceceffione & teftamenti fa&tione penitus

rivanturs 4 5. §.&. C.ad L. ul.Maj.adeo,ut nec illis falva ma-
neat legitima arg. 4, l.s. Qvam penam & hodié adhuc ob-
tinere evincit 4, B. cap. 24. & €. C. C, 4rt. 218. Lauterb, in
Comp. ff. ad L. Jul. Maj. in f. %o\;;p. 4d §.3. J.depabl, Judic.

. V.

Magni momenti quaftioeft,qvando qvis mandat alicui,
gt aleeram tantum vulneret, annexa exprefla inhibitione; ne:
~ eundem occidat ; num tamen ifto occil6, ordinaria man-

danti fit diétanda Legis Corneliz peena? Negative patro-
cinium preftant fententiz Berger. refolution ad tit. ff.
Lauterb. #d L. Cornel. de ficar. quafl. 2, Harprecht 44 §. 5.
F de publ. Judic.n.§0.F131. Frantzk. Exerc, fin.g. 8. Affir-
mativam autem tuentur fententiam Lauterb. 4.#7¢. ibiqve
Stryk. i# not.verb,walnerari. Carpz.pr.Cr. 4. 4: 5. U. Brunn.
guefh. 12. ff ad L. Cornel, de ficar. aliigve, qvornm opinio
mihi placet, qvia tale qvid mandat , ex gvo mors feqvi
poteft, adeoqve iftius cauf'agl prabet , gvalis non differt
3 ab
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ab 0, qvi reapfe occidit, per expr. L 15 ff. ad L, Cornel.'de
fiear. nec proteftatio faCto repugnans juvat proteftantem
¢ 9. X, de Confliz. licet enim non direété, confeqventer ta-
men occidendi habet animum , dum tale committit fa-
&um, qvod toties parit mortem, i&tus fiqvidem non da-
tur ad menfuram , proin tale eft negotium , cujus fines.
ftricteé obfervari non poflunt, - Si autem forfan mandata-
rius armorum genus, qvo ex mandato uti debebat, pror-
fus mutaverit. v, gr. fimandem, utcafim feriac, ille vero
pun@im id expediat, aut fclopetum adhibeat, tunc de
occifo mandantem non teneri, autumat Dn, Stryk. iz zos,
ad Lauterb. d, I,
XV.

De deli&is publicis commiffis, qvorum peena eft ul-
timum fupplicium , permifia eft transalio / 15, C. de
transacl. cujus ratio datur in 4 v in fin, ff. de Bon. eor. qui
mort, fibi conféiv. Nec reclamat huic regula, qvod pu-
blicé interfit , ne deli®a maneant impunita Z, s1 §. ule.
. 4d L. 4gvil. Cum per transaftionem privatorum
Magiftratui non prajudicetur , fed ifte ex officio nihilo-
minus procedere poflit, qvia transactio eft ftri&i juris &
de perfona in perfonam non extenditur . 3. /. de transacl.
praterea res inter alios afta tertio non prajudicat, atgve
adeo, licet pars in fui preejudicium peenam remittere pof-
fit, L. penule C. de pac?.non tamen eo ipfo jus qvaefitum Reis -
publ, tollere poteft. /. 38. /7 de pacl. Dn, Stryk, . <M. . de
transall. §.12. ubi allegatur iflius vei prajudicium, Salvo er-
go jure Reipublica demum toleratur transatio , excepso:
adulzerio de qvo neqvaqvam tranfigere licer per decanta-
tam di@am L 1g. C. In fuppeditanda rationis diverfitate
DD. gvidem non conveniunt, uti videre eft apud Ludwell,
4d Wef N.s.verb, Ratio autens cur [ de transacl, & Brunn.d 4;!
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- 1. 19. optima tamen mihi videtur, qvam- producit Dn.
Stryk. iz Difp. de Civilitate pr:oﬁma ¢ 6. §. 4. quia fClh(..‘et,
cum transactio non fiat gravss -fed aligvo dato, maritus
accipiendo aliqvid ab adultero  incurreret prafumtionem
lenocinii, qvalis pejor €0, qVi patientiam luam pratextu
incredulitatis adwmbrat, fecundum 4 29. /77 2d L. Jul. de a-
duls, Nec merentur affenfum Heig. pract. gvefi. 29. ». 79
Carpz. pr. Crim.qv.55.n.4. docentes hodie rem fecus fe ha-
bere & impuné etiam de adulterio tranfigi pofle: Diftin-
gvendum enim eft, inter gratuitam rgmlﬂignem adulterii:
Bt transattionem qve fit aliqvé dato , buic nec_hodle lo-
cus eft, docente Brunnem. 44 d.l1§. ».17. ‘Pnor autem
in tantum permifla ,ut non dl_lntaxgt cgﬁet diffolutio ma-
trimonii, fed & favore matrimonii minuatur pena. Dn.
Stryk. in not. ad Lauterb de frzm.mé?. verb, perm;jf ef! trans.
4itio, Brunn, 4d d.1,13. nar;}x{ 1\tfz} ceflfat praefumtio lenocinii,
In Crimen Falfrincidit ille, qvi Nobilem ex infigniac
rxclara familia fefe natum profitetur & ab aliis vel hujus
vel alterius familiz Nobilibus eo nomine pecuniam vel alie
udqvicqgvamem endicat, aliove modo eosdem falhy: Brun-
nem, adl. un, C, de Mutat. nomin. 1. 2. Carpz. pr. Crim. gvefl,
91. 7,33, €36, Qui feNotarium efle aﬂirmat? & licet talis
pon {it creatus; inftrumentatamen coqﬁcxt, zta{ﬂ.ﬁ quis fe
fingit Comitem Palatinum, creat Notarios & legitimat fpu-
rios, cum non fit Comes Palatmus: Profper. Farinac, p. 4,
oper, Crim. q,1£0.7. 84, Sitamenqvis verbis duntaxat feNo-
bilem, Comitem Palatinum, &c. jaétitat, nullum autem a-
&um ifti ftatui convenientem facit, nec per illum alios fallit,
tunc mendacium qvidem committit, aft non falfum arg.
23. ff 4d L. Cornel, de fal/] Farinac. dibn.87, &gss, Lapterb,
in compend.ffuadL,Corn.de falf p.7o1.prenc, Cujus Crimis pee-
= nam
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P uam variam legimus conflitatam: Communiter autem tradunt DD, , qvod
3 ; peena falfi in homine libero fit deportatio cum publicatione bonorum, ir s
fervo ultimum fupplicium 4 2, §. v ff. 4d L. Cory, de falf. Conf, Wiffenb, .,
#id. Th,g. Verum iftud qvidem in multis procedit cafibus, non tamenin
omnibus, alias enim gravius, alids levius deportatione {opplicium irroga.
tur pro qualitate admiffi. / 1, 22, C. #d L. Cornel. de falf. L. 1. 1. ad L. Cor.
\ nels de Sicar., |, 2. C. de falf. Mones, 1. 31.4.32. §. 1. N ad L Corn de Sicar.
{{ Nov.17-Cap. 8. princ. Nov. 3¢. ¢. 3. Ex quibus legibus poenam hanc effe
' jure Civili arbitrariam evidenter patet, Confer, Wiflenbach, 4./, Zoel, 2d
L, Cornel. de falf. N. 3. Carpz. pr. Crim. d. 4. 93. » 20. cum qva conves
nit Nemefis Carolina: Areic. 42 Ibi: Naddem die Sc’ti%tbun;; vielodeg
wenig/ bohafftis und fHadlich gefhicht ote peindich peftraffet wegs
den: & Are, us. verh. und DAY An den Prauger ; oder Ha'f - Eifen
gefteflet mit Rubten aufgebauen + Des Landes verbotens oder fonft
nady Gelegenbeit der SNighandelung in andeve Ieae gefivaifet 1otz -
Den : Exemplum memorabile adducit Faber in Codic. 4ib. g. tit. 16, de Mue
rat. nom. Def. 1. bis verbis ; Cam Carniféx quidam honefti viri & Advos
cati nomen fibi arrogaflet , feqve pro agnato publicé jacitaret , falf® tae
men & dolo malo , ut probi & nobilis viri exiftimationem lederet , aut -
ab eo pecuniam, ne id faceret, extorqueret, putaret fenatus, czdendum
virgis & exilio mulitandum effe. Poenam vero, ut vocant, honorariam,
cui locus effe videbatur, confultd pratermifit, qvod ¢jus conditionis hos
mo honoris jacturam nallam facere poflet , neque honorem, qvem nuls
fum haberet, alteri dare vel reddere : Nozaru etiam, digna bifloriaclt, que
de Anna Clevenfi , Henrici VIII. Angliz Regis , deferta conjuge refer-
tur: (cilicet extitife gvandam mulierem, qva poft mortem ipfius A. 1559. .
fe illam reginam ac qvafi adhuc in vivis eflet, fal(o fingeret, donec tan-
dem frande manifeftata perpetuo fuit incarcerata, Conf. Autor der SNos
nathlidhen Untertedung. de Anno 1689 Meal, Decemb. & quidem in
append. pag.1269. Ita, Leilor Benevole magis voluntatem in rebus ale
tioribus aligvid peragendi, gvam ipfum laborem, ut aftimes,
eft, qvod obnixé rogo.

DEO immortal fit Laus & Gloria.

N
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4. 1.1, optima tamen mihi videtur, qvd
Stryk. iz Difp. de Civilitate proficua c. 6. §

cum transaétio non fiat grasis , fed aliqve |
accipiendo aliqvid ab adultero incurreref*;
lenocinii, qvalis pejor €0, qui patientian -
incredulitatis adumbrat, fecundum £, 29- 11
duls, Nec merentur affenfum Heig, 7749 -

Carpz. pr. Crim.qb. S5 . 7.4 docentes hodie

bere & impuné etiam de adulterio tranfi} |

gvendum enimeft, inter gratuitam remi
B¢ transationem qvz fit aliqvo dat0
cus eft , docente Brunnem. 4d 4. /. 1J- "-ﬂ
in tantum permifla ,ut non duntaxat c¢

trimonii, fed & favore matrimonii mllg E:
Stryk. in not. ad Lanterb, de transacl. veroq &
4840, Brunn, 4d d.1,18. nam ita peﬂTat pra |

VI,

In Crimen Falfincidit ille, quiNobi

rzclara familia fefe natum profitetur
vel alterius familize Nobilibus eo nomine
udqvicqvamem endicat, aliove modoeos

nem, 4d l. un, C, de Mutat. nomin. 7. 2. Cary
93, 7.33. €534,

rios, cumno

Qui feNotarium effe affir] 1

pon fit creatus; inftrumentatamen confi
fingit Comitem Palatinum,creat Notariod ¢
n fit Comes Palatinus, Prof i

oper, Crim.q.150 7,84+

23.ff 44 L. Cornel, de fal/C Farinac. d'.l' N |
in compend.ﬁiadL.Cam.de falfop.7orprine. q
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Sitamenqvis verb
bilem, Comitem Palatinum, &c. .Jaéhtat o] 4
&um ifti ftatui convenientem facit, nec pel
tunc mendacium qvidem committit, aft1 &
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