M Ok Rostocker Dokumentenserver

Dieses Werk wurde lhnen durch die Universitatsbibliothek Rostock zum Download bereitgestellt.
Fur Fragen und Hinweise wenden Sie sich bitte an: digibib.ub@uni-rostock.de

Heinrich Rudolph Redecker  Johann Georg Dorsche

Examen luris ...

Septimum :
Rostochi[i]: Richelius, 1668
http://purl.uni-rostock.de/rosdok/ppn747237476

Band (Druck)  Freier 8 Zugang 35?-5'\%


http://purl.uni-rostock.de/rosdok/ppn747237476

RU jurist. 7. Mir> 1668
Redeker, Heinr. Rudolph.

QE Universitits http://purl.uni-rostock.de DFG
Aol /rosdok/ppn747237476/phys_0001



Universitats http://purl.uni-rostock.de
@ 2sllge o /rosdok/ppn747237476/phys 0002 DFG



IREARRE 1 147 PR o e v St e SRR Y 5 Ploag 1 TR LE ad .5 A FRIAHY TRy AT T adic 00 A s mAE 2 EMCT

@ Universitéts http://purl.uni-rostock.de
Bibliothek /rosdok/ppn747237476/phys_0003



Universitats http://purl.uni-rostock.de
@ 2sllge o /rosdok/ppn747237476/phys_0004 UFG



!ND

PYAMEN JURIS...
SEPTIMUM,

Quod

PRAESIDE
Pro Nobiliffimo , Ampliffimo, Confultiffime €5
’ Excellentiffimo
DN.HEINRICO RUDOLPHO
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LN D

Examen Septimum, Refpon.
AD TRT:‘ % Jon.Gx-

DETESTAMENTIS ORDL  ore

Ad Rubr,
1 Qug et conncxio §§. in

Do r-
NANDIS. Cheie:
| g
; . Ad pr' tin.
2, Quid fignificat Tefta-
mentum 2

hoc tiswio?

Eftamentum confide-
ratur,ratione nominis

pr-aut modi conficien-
di, qvieft,vel exjure veserici-
vili §.1.& pratorio §. 2. autex
jure zovo, qvo aliud eft tefta-
- mentum Seriptum, cujus re-
quifita refpiciunt Formam §.
3.4. Tefles, quvorum officinm.
defcribitur §, s qvalitas au-
tem communis §.4. {pecialis
§:7.8.9. 10. u.& Materiam §.
12.13. aliud vero-eft Now fari-
pzl‘um » feu Nuncupativum §.
#lt,

TP it coe PSR Diteisin 3 S Y

Teftamentum,per congru-
am allufionem nominis ad
frem, ex co appellatum eft,
qvod fit teftatio mentis, qvo-
niam eft voluntatis aut men-
tis folennis conteftatio /,19. /-
de cond. &S demonfl, 1.35.§.3. 1+
de bered. inflit,jun&d 1. C. de
SS. Ecel, qva derivandi ratio
ati JCtis fuit communis arg./
238. §-2.deV.S. L.i.de A.P. [.2.
§.2.deR.C,lic e 4 Stoicis hau-
ferunt, Cujac, 11, 0bf 37, figni-
ficata teftamentum i, ipfam
{ententiam teftatoris 4. §. 1,
Infi,l.1. 6.2, 2. Ipfumcodicem
Aa eu
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/l.,7.jm'. eod. feutabulas /. 1. f
quemadm.tefii,aper. L. 1617, de
L.Corn.de falf 3.hereditatem
teltamentariam /, ffz. de bon.

po-fec, tab. l.14.ff- de bis que

utind.l. 2. C,de bon. matern,
3 Quomodo definitur Te-
[Ramentwm ?
Voluntatis noftre jufla fen-
tentin, de eo, quod guis posi
mortem [uam fieri velit .1 .
k.. Dicitur Poluntatis nofire,
teftamentum enim non de-
bet dependereab alterius ar-
bitrio /, 32.pr.de ber infl.utut
ad interrogationem alicujus
poffit fieri £ 30, §. 1. de leg- 3.
fufta fententia, non tantum
propter folennitates, /. 1. /. de
snjufl. rupt. & legitima reqvi-
fita, fed etiam propter publi-
cam authoritatem L 2. 4.7 /.,
3.C. b, 1.1 55, de leg. 1,0, 27, de
R.7 I 120. de V. S. De ee,
h. e. de omni co, adeogq; de
tota hereditate, qvia indsfi-
nita locutio zqvipollet nnt
verfali. In illis autem verbis
magna diffeventiz [pecificz
ratio latitat, qvoniam etiam

codicilli funt ultima teftate-
ris voluntas , {ed hereditas il-
lis necdatur,nec adimitur§. 2.
infi. de Codicill.  Qod quisipost.
mortem fuam fierivelit, ut di-
ftinguatur 4 voluntate con-
tralientium, uti enim contra-
&us funt neceflitatis /. 5. C.de
0.654.ita voluntasultimaam-
bulatoriaeft,ad ultimum us-
qve vitz fpatium /.1. C.de §. 5.
Ec.l. 4.ffde adim. leg.l.32. §.3,
1 de dowat, int, vir. & ux.
l.22.deleg. 3.
5. Deftamentum cwi jurs
afferibiturd
Ipfum teftandi factum, qvo
in mortis eventum rerum a-
lienatio fit,juri gentium recte
{cribitur: qviateftandifacul-
tas cognata eft deminio, e-
jusq; effetum declarat,idg;,
fi maxime mores gentium ta-
ceam,ex S.S. probatur Gex. 1r.
2, Deur. 21, 16. Syrac. 33. 24.
qvatenus autem teftamenti
certam & determinatam for-
mam certasq; folennitates,
qvas mifcram nimiamg; dili-
gentid vocavae Lucius Titius
1.88)
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1.88.§. ultdeleg. 2.exjurcpo- b.2.). 40, de adm. & per, pys.
fitivo habet, ad jus civilejo- §.34. de legat. junclo §.#le, 7.
muninorefertur L4, fol.21. C. per guas perf. nob. acqyir,

5. Bfine quedam [wccncla teftamentorsm

tabula
(Principi oblatum
. [ Publici( & L.1.C. de Te-
; ~ 28 \ ad a&®a relatum flam. Videntis
validi (Scriptiil.21.C.dt.  (dl.21.§2.
- 4 (Solenne! : \£5°§. ul2,
& E an(ncupativ«um ? Inﬂ'; b+
& g i Paganicii,ut paren-| Czcil.g.
g anatu{i = %is inter _lsbcr.os C. qui
2( e \ Minus fo- | 4./ §.1 lnﬁa}n;
3 enne fen ¢ fac, pof
2 : A J
1 jimperfe- . [Militare 2, 2. Je ge-> \
£ (tum, Sam, milis,
(i)
™ (Injuftum, in qvofolennitates
rjurc civili (4 prioridefunt L 1. f; de injufl. rupt.
i lqrod <{&irs,

_ Reivadik ldicitur ! &Nullumz in qvo fuus i}crcs
| \ ¢ rateritus pr: Infl. de ex
E 4um V‘\ber. *l)z'b. bR

\ i § Ipfojure. rRuptﬁ 2. t. quib,
\\5 o‘:'?{gz;\! qvod cf’t(Urritﬁ m.tefl inf,
: Sententia Judicis 2. 2. de

i
H
i
\
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\ inoff>tefiam.
JurePratorio §. 2, &'7.1nf. de bon. poff 2.1. ff.
Ac¢ bom, poyf; contra tab. _
Aa 2 Ad §.'r,
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2198
Ad§.1
6. Qaomodo de jure wete-
s esvils fiebant tef}a-
menta

Olim duo teftamentorum
genera in ufu fuerunt; alte-

rumin pace & otio,qvodcala

tis, h. ¢, convocatis comitiis

in concione , ut majori fide

conftaret,& autoritate popu-

il confirmaretur, fiebat : a/ze-

74 militare,qvod procinétum

declarabatur velinprocin&u:

& expediebatur,ei viri accin-

&t in pralium exituri effent,

Qyuonid autem raro ageban-

tur comitia, nec femper, nec

omnes cives, in pralia ibant,

tertium genus teftamento-

rum, ne contra voluntatem

inteftaticives decederent,ac-

ceffit, qvod dicebatur per s

&libram. Hocautem ficbat

per emancipationemih, ¢, i-

‘maginariam venditionem.,

qving; teftibus, qvi qving;

claffes populi Romani reprz-

fentabant, 4. Gell.10. nséi. 422

28, libripende; qviuummum

- librz impofitum teftatori ad-
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pendebat, civibpRomanis pu-
beribus prafentibus,& eo,qvi
familie, i.e. hereditatis, em-
tor dicebatur, 4, Gell, iy. 2.
Hic autem non fuit heres, fed
hereditatem accipiebat, ut
cam heredireftitueret §.10.4,
Hocaut€ teftamento duz res,
inqvit Ulpian: tit.20.in f7.§.5.
agebantur, familiz mancipa-
tio,& nuncupatio teftamenti.
Ad §. 2,
7. Quam formam Prator
: introduxitd
JurePrztorio folennitasil-
la mancipationis qvidem fub-
lata eft,veromin locum libri-
pendis, & familiz emtoris,
duo teftes furrogati, & ita fe-
ptem teftivm figna fufficie-
bant, Noluit enim Prator
pauciores, qvam qvi de jure
civili reqvirebantur, {olenni-
tati teftamentariz adhiberi
homines,indeex veterijure,
civilinumerus teftium (epte-
narius qviex edicto pratoris
defcendifle iz §. 3, dicitur, o-
riginvem fumfit, qvem poltea
Theod. SValent: 1.21.C.h. 2. 10~
viflimé
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viffime autem Maximilianus
in R. J. de Ao. 512. fub Tit:
von Leffamenten / approba-
runt, Sed de Jure Canoni-
o, qvod tamen in terris Im-
perii hoc cafu non obfervari,
teftantur Clar: recept. fent. §.
teflamentum q.57- n.2. Graff
§.e0d.q.56. #.3. duo vel tres
fufficiunte, 10. X.4, 2. ubiAlex.
III. jus civile, tanqgvam divinz
legi, & Patrum inftitutis con-
trarium, improbat: Sed qvid
llead a.Prefil.2.9.4.7 Statuto
tamen & confuctudine, qvia
teltandi formaeft Juris civilis
§.0lt, T. per quas perfon. nob.
acguiy. minor numerus in du-
cipotelt arg.§.m. Infl. de 7. N.
6. & C. qvianamerus ille per
fejuftus non eft, fed potivs ex
arbitrio & fanclione Legisla-
toris, vel ex ufu populi.
AdS§.;. & 4.
8. Quanameitnovate-
Jlandiforma ?

Jurenove tripertitum effe
videtur jus teftandi,qvatenus
exjure civili, pratorio,&con-
ftitutionibus Principum coa-
lyit: Ita ut 1 feptem teftes

mﬁﬁﬁﬁ#&.wﬂx*@eﬁtnw. S o

®
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Is
prafentes;inqvorum numen;)
etiam Notarius, vel qvi tefta-
mentum feripfit,efle potek
I 27, . b. . Nov,73.c. 5»ad id
2, fpecialiter rogati. 3. Te-
ftamentum,feu fcripturam,in
qva fuam voluntatem conti-
neri teftator dixit, {i omnes
{cribere poflint {ubfcribant,
4.fubfignent,adhibeantur, &
ita 5. teftamentt, nifi tempus
fit contagiofum .2, C.A, #.uno
contextu fiat, 6.4 teftatore, fi
fcribere pofiit fubfcribatur,
nifi fit holographa /.28. C. 4.
7. Inftitutionemq; heredis
contineat, §, cujus nomen
manu teftatoris vel geftis cn-
jusdam, (qvod tamen noviffi-
ma conftitutione Nowv. 119. €.9.
abrogatum nec 4. R. 7. cor-
retum eft ) {eribatur L. 29. C,
b.t,§.3-65 4. F.eod. vide 1. 21
C.bs 2. &5 AR, T. de Annoisiz,
9. Potesine contrallus ce-

lcbravi in teflamentod
Qvoniam inter contractii
qvia&usinter vivos refpicit,

&inter teftandijus, qvod ad
ultimam voluntatem refer-

tur, oppofitio eft, contractus

Aags in te-

http://purl.uni-rostock.de
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in teltamento, nifi fortean ad
teftamentumpertineat, cele-
brarineqvit §.3. b./l.20,de V.S.
qviacontrattus eft conventio
plurium/. 7.~ de Paéd. & ne-
ceflitatis [, 5. C.de 0.65 A.tefta-
mencum autem eft unius fen-
tential.rjf. h. & qvidem am-
bulatoria /. 4. ff; de adim. leg.
Jus tamenin re in teftamen-
to zqve conftitui L 26. f de
pign.ci. ac contractus initus
illo probari poteft L 37, §..5.
deleg, 3. Ad §. 5.

io Quodnam grgbfﬂ of-
foiumecflinm¢

Ut teftamentum fubferi-
ptione,, & obfignatione fud
muniant: {ubfcribere autem
finguli debent proprid manu,
Lpen, C.h.t.velfi (cribcrc_ ne-
{ciant, unus proaltero fcribe-
repotelt /. #l2. C. 4. 2. Eodem
modo & fubfignare qvisq; vel

roprio , vel alieno annulo
poteltd./ 21 C. .. L.22. §.2.
[ eod,necrefert, five annulo, -
five alio inftramento , certo
tamen charactere notato, fi-
gnetur arg: b, 1. §.fin. Lot

teflam. quemad, aper.unde ets
iam in 4, R. Ftancum figilli
mentio fit, qvia teftamentd,
non ex materid & qualitate
figui,fed tantum ex fide tefta-
toris pendet, poteftq; teftis
cognofcere fignum, five fud
fivealienum, fiveannulus, fi-
vealiud inftrumentd fuerit.
Ad§. 6.
1. Quaname st qualitas
teflinm 2
Ut fint idonei, i.e. ut}fic
cumillis teftamenti fadtio, fi

‘nonactiva, fcilicetutipfi ha«

beant teftamenti fattionem,
tamen paffiva lid,fob. 2. feu ut
heredes inftitui, aut ex tefta-
mento aliqvid capere pofiint
§. 4. F. de bered., qual. &5diffa
interim nechoc indiftincte,
alias mulier & impubes pof=
fent eflfe teftes, fed fecundum
leges,erit intelligendun, #iff
aliunde,& ex fpeciali prohibi-
tione, juris per modum exce-
ptionis; impedimentum ob-
veniat. Prohibentur autem
qvidamin totum, uti 1. Muli-
er, qvia nec comitis intere-

rat, nec

http://purl.uni-rostock.de
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rat, nec in procindu fabat,
nec civis Romani nomine di-
grabatur, nec propri¢ pubes
dicebatur,nec omni fide ma-
jor, qva teftamentifolennitas
exigebat, erat, cii & turpe ha-
bitu fuerit, & in conveniens,
virorum conventibus mulie-
reminterefle. 2, Impubes &
furiofus ,nifi hic habeat dilu-
cida intervalla L z0. §. 4. f.
junctd /g, C b. 2.3. Servus|. 0.

§.7.6.0.32.deR. . 4. Mutus,

Surdus, & cecns, qvia hic vide-
re, ille audire, ifte loqvi, o-
mnes auté f{cribere & fignare
neflciont Wp.d. 1./, B.10.C. qui
zeflams, attamen intelligentia
fermonis non exigitur /, zo. §.
per jf. b.t.s. Prodigus, cuibo-
nori adminiftratio interdicta
elt, qvia furiofis comparatur
L de curat. fur. 6.Inteflabi-
/#,(eu cujus teftimonid nd re-
cipitur, ut puta qvi, propter
delictum aliqvod, teftisin te-
ftamento effe neqvit,/. 26.4. 2,
ut delicto publico / 1. 4. 2
majeftatis /.. 5. ad L. Jul majcft,
ob carmen famofum Lig.§. £
&.,vel repetundarum /, zo. §.

- 1é¢
5. ubi legendum won posfe
d. l.aut herefeos damnatus £
pén.C.de heret Vitiofa autem
eft illatio : Poteft effe teftis
in judicio, ergo & in tefta-
mento,vel: potefteffe teftis
in teftamento ergo etiam in
judicio, /, 6./ 4. ¢ qvia 4 di-
verfis mal¢ infertur.

Ad §. 7.
12, Brgo ncatsguam [ev-
wus admittiduy ¢

Servus exparteadmittitur
qviaimperatores exliberali&
benigni interpretatione, illi
teftamentoin gvo fervus, qvi
communi opinione, tempore
conditi teftamenti,liber judi-
catus, & teftis adhibitus eft,
fubvenerunt /, 1, C, de Teflam.
nonautem hiccommunis er-
ror.uti perperam ftatuitur,jus

facit, fed favor ultimz volun-

tatis. Inliberis etiam perfo-
nis, dummodo tempore te-
ftamenti facti habiles fuerint,
idem obtinet, qvia conditio
ceftis tempore conditi tefia-
menti duntaxat infpicitur /,

22,§ 1.1 de teflam. ==

m’”ﬁmmum PN A s - e wt x
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Ad §. 8.

12. P [Jsnsne pluves tefles
ex winag dovao alienoteflam;
adhibeyt 2

Domus hic non fignificat
habitationem,, utin 4 5 §.2.
deiijur.l.203.de V. 8. 1. §. adL.
Ful. de ddule, fed familiam 7,
15, §. 2.de 7. 8.4, 17. . de Te-
ffib.Exuna autem familid plu-
res poffunt {fumi, in eodem
teltamento, teftes, /. 22,/ 4.2.
qvia metus conlpirationis hic
ceffat, cum fufpicionibus non
usqve adeo indulgendum fit,
ut qvisq; gratuito malus pre-
fumi debeat, cum & tefta-
menti factio juris publici fit,
qvod jus patrium non atten-
ditlz. /. 113, C. bt jundtd 4,
L4-[f- ad Sc. Trebell.

Ad S, 9. in veflibus:

14. A7 Pevfong cjusdem
familia fihiinvicem pofsing
¢fJz tefdes in tcflamento?

In teftamento filii jure mi-
litari teftantis,nullum eft du-
bium, qvin pater peffit efle
teftis, cum & [ine telte valeat
presit. feq.proinde non prafu-

mitur Ulpianum,in/ 20.§, 2.
b.¢.illo de cafu tam anxié fu-
iffe follicicum, ut-etiam Mar-
cellt accerferer {ententiar,
arg. 1.27. 4. ¢. cum necin di-
&otitulo de teftamento mili-
tari,{ed paganico JCtus fit {ol-
licitus,adeoq; a gravi JCtoa-
lienum,id, de gvo nullus-du-
bitat, impenst corare, cum.
& domefticam haud videatur
teftimonium, qvando pater
filio, de peculio caftrenfi te-
ftanti, teftis eft, praprimis fi
exillo teftamento patri nihil
acqviratur 4. /. 20.§. 3, jun&d
9. 17. i, de cafty: pec. Cum
& filins nonpoflit patriimpe-
rare, ut pater filio /, 6. /- de
Teflib Jultinianns tamen, qvi
ad patriam poteftatem refpe-
xit, & inde domefticum tefti-
monium definivit 2rg. L. 6 f~
quod cui. un, nom. l.4. §.1.f.
de exenf- tut, l.1. C. demun. &
bon.patrem, filio de peculio
caftrenfi poft mifflionem te-
ftanti, teftem cffe pofle ne-
gat, §. 9. 4.2 propter jus pa-
triz poteftatis, qvod per fi-
&ionem qvandam , wnitatem
perfo-
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perfonz inter patrem & fili-
um inducit L fi#. C. de impub,
& al, fubfl. §. 4. F. de inut. flip.

~

L22:§1.C. deagr. S oenfit ib..
15; Sed quwid fi filrus fr ¢-
MancIpabus ¢

Quvoniam vinculum illud
unitatis, gvod ex patrid pote-
ftate dependet, fublatum eft
per emancipationem, eman-
cipatus filius , patre tefte ad-

hibito, rece teftatur arg. 4.

[, 20. §.3. eadem ratione & fi-
lius qvilibet in matris tefta-
mento,vel avimaterni; & fra-
ter in teftamento fratris e-
mancipati ad teftimonii di-
¢tionem, qvia Juftinianus il-
los duntaxat repellit, qvi funt
in ejusdem ‘patris potcfate,
proindeargumentum a fenfu
contrario valide dueitur ex
§. 9. b, admittuntur, qvamvis
alids in jure pro fufpectis ha-
beantur teftibus Lg. f./, 3.6,
C, de Teflib,
Ad §. 10,
16. Posefine beves effe
tefbis 2
Qvoniam refpectu effectus,

o

Universitats

5% & o . » l97
feu adicionis hereditatis, to-

tum negotium inter teftato-
rem & heredemagi videtur,
héres, velqviin ejus potefta-
te, vel qvicumeo in alterius
poteftate eft, teftes adhiberi

- non poflunt, ne {ibiipfis tefti-

monium praftare vidéantur
L.1o. C,de Tefl. uti enim olim,
illud fuit arbitrii, & honefta-
tis duntaxat, qvia inter tefta-
torem & familiz emtorem
res ommnislagebatur,ita hodie
fattum eft neceflitatis §. 10,
h. Cic.pro Milon.

AdS§. 11, Legarariis autem.
17. Quid de ligatavies aus
Sfrdescommiffariés ¢fF

Jatuendnm?

Qviahinon funt juris fuc-
<eflores,fed reialicujg legate
ab herede praftandz, qvate-
nus fcl. negotium principale
cum iis nonagitur, teftes efle
haud vetantur Z.22,C, A.z.utut
omnibus ac fingulis aliqvid
legatum fit /. 14, de reb. dub,
Atgq; itahic perdit officid fu-
um regula juris, gva nemo
poteft effe teftis in proprid

B causd

ver http://purl.uni-rostock.de
2Ll ]S /rosdok/ppn747237476/phys_0015

UFG




®

Universitats
Bibliothek

Rostock

| $2 3

causd, Fideicommiflarii ta- f.dz 4R D.five codices ebo-

men univerlales, qvia pro he-
redibus habentur §, 3.’ de fi-
deic.bher.l. 4.8, fin, de bon, li-
bert, & teftimoniidictione ar-
centur,

Ad §.12. Nibil autem,

18 Qnenam est materia te-
framentorumin gua?
Teftamentum in qvdlibet
materid {cribi pateft, qvia ta-
bulas teftamentiaceipere de-
bemus omnem materiz figu-
ram, five igitur tabula fint li-
gnex cerd oblitz, lignum e-
nim pro tabila metonymice
fumitur L 1g.debon, pojf. cone,
zab. hinc cerati codicilli /, 52,
pr:deleg. 3. five chartx /.1 &
4. de bon.poff- fec. tab.qva fie-
bant ex papyro, fruticis in /-
gyptogenus, Plin.l.1z.con. &
#2.five membranz, feu mem-
branei codices 4. /.52. 4. [, 1.
qva pergamena,ab urbe Per-
gamo,ubiprimum paratz di-~
euntur, Piin. d, i chartz an-
tem a membranis,qvia& ma-

teriddifferunt, feparantur/o. -

rei, five € corio alicujus ani-
malisfactid. /. fivein phily-
ra aut tilia conficiantur 4.
Lra. .

Ad §. 13. Sed &S unum.

19 Poteiine snum idemd,
teflamentum [oribi wn ds-
werfisexemples [ew co-
dicibas 2

Id maxim¢ fieri poteft, &
utile eft,dummeode qurlibet
feriptura fit authentica, & per
fe,fecundum obtinentem ob-
fervationem,probet L 24. f.
b.2. debetitaq;umum idemqy
efle teffamentum, ut ut bis,
fecuritatis causd, feriptum,
hE§.r. . de bon. pof.fec. b,
neunum peralterum rumpa-
tur §. 2. Infl. quib, mod. teft
20. An autem duoin 1ésde
tabwlis scftamenta facere

posfint ¢

Qvamvis de jure civili ca-
ptatoria videatur talis difpo-
fitiourg./, 70, ff- de bered, in-

flie.
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il ¢y de /w. 1. cum potius
prohibita, qvam adprobata

l’:mlm« «ppﬁrcat . ze, o

vislp. u/zi[/ fubfil.28.C.de
#. qvia teftamentum.de-
bet uno fieri contextul. A
C. b, t. Arttamen communis
DD.oppinio djure civilthaud
alienam putavir, {i conjuges
reciprocum cornfcribant te-
ftamentum arg. L ult. C, de
Pacl. jun&tal, 9. §.fin. - de do-
Bat, inter. vir. € ux.l. 27.1.
pen. . de mort. canf. donit,
qvod & Imp. Valentiniani No-
wella 4. Cod. Theod. adjunéias
wtutpro lege recepta haberi
neqveat, exprefle adprobar,
Qvamvisautem e;usmodl te-
ftamentum reciproeum in u-

ni tabuld, iisdemq; folenni-
tatibus adhlbms, & eodem
tempore , conficiatur, inte-
rim nenr unum idemg;, fed
duplexeft teftamentum, &
duplex hereditas, cam & te-
ftes ab utrog; teftatore debe-
ant {pecialiter rogari, cum &
num teftamentum , altero
licet annulato, pofiit fubfifte-
re: proinde etiam libera.,
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£iig; conjugi manet mutan-

di & peenitendi facultas, ut
nec pacto confiringi poflit, L
22 ,f* i Leg. 3. quiamorte de-
mum confirmatur & irrevo-
cabile fit arg. L. 78. §.7.ff-ad
SCt. Treb, Jure tamen Lube-

~cenfi dlla teftandi ratio im-

probatur p.z.tit,1,ar¢, X. ve-
rum illod tamen flatugum ul-
tra di€tz civitatis diftritum,
haud obtinere, ufu probatur,
Ad §.14.
21.Qua nam [wnt vequifs-
ta teflamentinyncupa-
tiwi ¢
Nuncupativum teftamen-
tum eft, qvod fine feriptoce-
lebratur:nuncupare enim eff
verbis & lingua pronunciare
l.2r. b.t, vel palam dicere &
neminare heredis inftitutio-
nem/. z21.1. 29. §. quemadmo-
dum C.d. t. reqvirit autem
hoc teftamentum omnes f{o-
lennitates, qvas -exigit tefta-

~mentum f{criptum, exceptd

(crxptura, & fubfignatipne, &
qva co pertinent. /.21 §. 2,
C.d.z. juntdl, 26.d.+. R. ] de

Bb : Anno

L e M rprerey
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Anno 112. tit, von Teftanten
ten §.aberdie Form. Necta-
men definit effe teftamenti
nuncupativum, fi poftea in
fcripturam redigatur, vel No-
tario, qvieam in fcripturam

probationis causd redigat, in
prefentia feptem teftium, di+
Ctetur,qvia hoc cafu fcriptura
nonad fubftantiam actus, (ed
ad ejus probationem pertinet

arg. o4 ff. de pign,

_ AD TIT: X
De
MILITARI TESTAMENTO.

Ad Rubr,

22, Quanam [unt tcfis
menta imperfeéta fen mi-
nus folemnia?

I. P Eftamentd Parentisin~
; terliberos,qvod, dum-
modo de voluntate teftatoris
conftiterit, nullos prazterea
teltesrequiritd./.21. §. ex im-
perfecto & Auth. féq, C. de te-
Sfam.ut ut liberi inzqvaliter
fint infticutilad. L alz, C. far.
erfc. 1. Teftamentum rufti-
ci, in qvo qving; {ufliciune te-
frest ulp. C.d.t. 4. R.7.6. Ttem
und auff derm G
Canon. coram dt

ity
bus & parocho fadt

{robus tefti-

m valer,

1
Lot
™18

L.

. Imojures

c. cum effes X. de teflam, 3
Teftamentum ad pias caufas
coram duobus teftibus con-
feGum c 1. X.de Teflam. 4.
Teftamenta Principi oblata_
veladatarelata, qva publi-
cadicuntur, nullam przterea
reqvirunt folennitatem, /. 1o,
C.d.2, 5. Teftamentum tem-
pore peftis confectuin, in qve
ut teftes fimul conveniant,
havd opuseft;/. 8. C. 4.2, 6,
Teffamentum militis, qvod
Gne teftibus, dummodode e-
jus voluntate conftiterit, va-
lee, g logo. ff Las. Cohy2.
2y Qvomedocobareni §§
14 e batake ¢
- Teftamentom niitigare. ,

re ]
g 4
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vel ol werd caflrenfe, de qve
agitur affertive, & ita confi-
deratur relpectu aufe, eaq;
externd pr: vel internd, for-
mali §. 1. fubjectiva §.2.3. vel
effeclus,§ 45 vel quaficafiven-
f¢,de qvoagitur negative §. 4,
24 Quancia el canfaim-
pulfiva provilegiimils-
taves §
Eft nimia milicom fimpli-
citas L. 1.ff. 4. ¢t. qua hicimpe-
* ritia vocatur, gvia arma poti-
us qva leges fcire przfumun-
tor L ult.infin.Codejur.delib.l.
31l.fin.Clocat.adeoq;favor mi-
litdi, qvioriturex labore qvé

pro Repb. {ubeunt, & ex fun- -

ctionum periculis 4, un.de bon,
poff-ex teflam. mil.cujus causd
multa ipfis privilegia [untin-
dulta idem {uadet.
25. Quaest canfa efficiens
prineipales?
Princeps Romanus, & pri-
mus gvidem C. Julius Cafar,
cujus conceflio tantum tem-
poralis fuit, qvem fecutus T.
Velpafianus, & hunc Domi-
tianus, Nerva, & Trajanus;

, 201
qvi pleniffimam indulgenti-
aminmilites contulerunt, ut
decet Ulpianus L1.4. 4. unde,
exconftitutionibus Frincipa-
libus propriaatqve fingularia
jurain teftamentis corum ob-
fervari,docet Gajus /. 2. 4. #.

26, Quafunt bajus privi-
legtiveqmifita ?

1. Utis qvi teftatur fit mi-
Ies; cujus nominis derivatio
etind.l.1, §. 1. b.2. Militem
astem tria faciunt; facramen-
tum, cindtura , & relatio in
numerum, feu infcriptio in
matriculam /.11 28. §.1, €5 43.
b.t.l. ult, C.loc.nectamen mi-
nus ille miles eft, qvi de nu-
meroin numerum eft trans-
ferendus , qvamvis €o non- \
dum devenerit/, un. iz fin.ff.
de bom. poff. ex tefl.mil: 2, Ut
fiteccupatusin caftris& expe-
ditionibus pr: 4. I, pen C. eod.
v.R: J.de Ao. iy12. fub tit.pon
Zeftamenten ibi: in Libung
veg Streits feyn/ Hoe autems
non tantum conftitutioni ju-
ftiniani, (ed & Antoninil/, 1.4,
2, & Conftantinifiag. 4. ¢ 20-
Bb :; 1‘{‘3”;‘;,:%.;1‘
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Wwendd videretur, nifi has
nrerpolarit Tribonia-

7.
z7 Quomodo itag,tefla-

mentwm wilites confide-
vandumeii ?

Veldejure Juftinianes, qvo
perinde eft, five illud factum
fitin expeditione, feuqvate.
nus militant, vel in caftris:
utroq; enim cafunulla reqvi-
ritur ordinationis folennitas,
dummodo de voluntate ejus
conftiterit L1. 1. 40. - b. §. 3.
Inf3, eod, etiamfi qvidin vagi-
nd,aut clypeo, velarend lite-
vis fangvuine fuo rutilantibus
{cripferit/,15. C. 6. fiautemin
rafidiis,vel ftativis hybernis

. vel fuis 2dibus,ubi citra expe-

ditionum neceffitatem degit,
£2&um fit, ubi peritos confu-
lere, & teftespro lubitu adhi-
berepoteft/. 10.f- de bon. poffe
l.2.§.finff gv.ord.in bon.pef.

jure communi teftari debet

priinfin.§.3.b.1. wel de confli-

tutione Maximiliani, qva illi,
quiin expeditione funt, nulla

nus, qvad verofimile fit ex
Ulp. Fragm. tit, 23

adhibent tetamento fuo fo-
lennitatem, qviafold volun-
tate conftat: qviincaftris,a-
gunt duos adhibere debent
teftes: qviinPrafidiis, com-
munijure teftantur, d. R. J. §.
ober pon Ristern,
Ad §. 1
28 Qaomodo conflaredee
‘bet de voluntate militis 2
Perinde eft, miles fcriptis,
an (ine feriptis, teftetur, facit
enim teftamentum gvomo-
do vult, aut qvomodo poteft
Lipr.l 40.ffl.3.C. b, t.adeo-
qve qvod hic de convocaris
hominibus dicitur , potius
narrativé qvam difpofirivé eft
intelligendum. Interim de e-
jusindubitatd voluntate cer-
to conftare deber, /. 24. 4.
t.qvz adeo, fi fine fcripturd
teftetur, ad evitandas fran-
des, duobus teftibus, fi aliun-
d2 de ea non conftiterit, de-
bet probaril. 40, pr: b. ibi, le-
gitimis probationibus,ne mole-
ftum fit militi, qvod in ejus
commodum introductum eft
4rg-S. ult, J.de bis gui fint fui
Lt
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Lu. ad SCt.Vell, I.24. §.1.de
minor. b 12, §.1. ff. de adm. tuz,
jund@d L zs. ff. de LL. fufficit
ergo cujusvis generis proba-
tio, dummodo legitima exi-
ftac.

Ad §. 2.

29: Quid de milite moytofsy
[#rdo fatuendumé-

Qvz in hoc §, de muto &
furdo dicuntur, qvibusdam.
paradoxa videntur, cum ea-
dem,qva hic demilite dicun-
tur,pariter de pagano muto &
furdo difpofita fint L 1o. C. gus
sefl.fac. pofiiunta L4 - b. ¢,
przterea qvi omnind duobus
illisfenfibus virio natorz ca-
retyqgvia no poteft examinari,
nec facramentum przflare,
nec Ducis audire imperium,
nec clafiici fignd intelligere,
ideo nec recipiin numerum
debet: cuiautem per calum
in belloilla accidit calamitas,
ob caufam dimitti{olet 47g.d,
/. 4,imo nec veluntatem f{u-
am, de qvd tamen praprimis
conftare debet, nutu explica-
xe poteft, qvia logvi neqvit /,

Universitats
Bibliothek

Rostock

105
21,/ de leg.3. Verumenim ve-
rointer paganum & militem
mutum vel furdum hoe in-
tereft, quodille dejure veteri
debuerit veniam a Principe
impetrare, cum hic fimplici-
ter teftari poflit: vel potius
qvod hic, poft acceptumillad
vitium, jure militari, ante

~miffionem, adhuc poffit te-

ftari, ita ut nec hoc cafu re-
ftringi Imp:privilegium fuum
voluerit 4. . 4.dummodo ex
Conftitutione Juftiniani, qva
eltinl 10, C. gui tefl. fac, poffe
miles hic alids de jure com-
muni teftari poffit,junge §. 7,

#e. [eq. i

30, Qnamdin valet tefla-
mentwm jure militars
fallom ¢

Teftamentum a militante,
vel in caftris degente factum,
poft miffionem honeftans,
aut caufariam, qvia ignomi-
niofa dimiffio militaria privi-
legia adimit, /, 26, b.1.l.2.§.2-
- de bis qui ot. intra annum
valet L. 21,38, b, 1.L5.C. e0d.
junctd

R % WA b b et
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1c4
jundd 4. L =. l.13.§. 3, dere
wmil. Necrefert, fi conditio
inftirntioni adje&a poft an-
nam demum exiftat, qviail-
13 retrotrahicur ad tempus
mortis refertur L.38.7.4.2.qvia
alind eft teftamenti forma-
lis {ubfitentia, alind ejusdent
efedtus.  Imo fi miles; ex
delito militari, capit® da-
mnatus fit,jure militari tefta-
ripotet L. b, 2,

Ad §. 4.

21 Tefiamentum ante mi-
litiam non jure fallum
guomodo waletd

Si teftator ille in militid
voluntatem (uamy.verbis vel

facto, {cl. illi teftamento ali-

qvid addendo vel detrahen-
do, declaraverit, teftamen-
tumillud, gvafi exnova mili-
tis voluntate, jure militariva-
let,/, z0. §.1. 025, L.38, b.2. 1.
8. §- 4. de jure codse. Sivero

teftamentum illud ab initio

fubfiftat, ut ut periculo ru-
ptionis fubjaceat, fufficere vi-
detur (i voluntas teftatoris,
durante militia,non mutetur
L. §,2,jun&a . 7.8,9.h,t.

Ad §.5.

22. Quid fimilcs tefator
minimam capites diming-
tionem paffus fit ¢

Quamvis pagani teftamen-
tum ill4 capitis diminutione,
irritum fiat §. 4. Izfl. quib.
mod; teff. attamen €x intér-
pretatione Jurisconfultorum
receptum eft, qvod in tefta-
mentomilitis idem hand ob-
tineat 6. §.ult. [ de injufly
rupt. cum videatur ex novd
militisvoluntate valere / 2z:
b:». filinsfam: milesenim in
peculio vice pro patrisfam,
fungitur/ 2./fide SC. Myced,

! Ad §° 6.

23 Qud invis filsof. com-

petiv mpeenlio q: 0a-
fheenfi?

Qvodzqve deillo acde ca-
firenfi peculio’ pofit teltari)
ctiinillopropatrefami habe-
atuf,non tn. jure militari, fed
communi’, adHhibitis {cilicet
omnibus folennitatibus, qvia
milites togati in tante non

verfantur periculo ac milites’

armati , nec citra turpitudi-
nem
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nem imperitiam legum &
fimplicitatem allegare pof-
funt [, ult. §.1. C. de inoff. teft.
Lale.C.de c,zﬂr.p"m/zo,‘Qv a
autem calftrenfe peculiiCon-

26y
ftant: }'mp@r t. videtur pri-
mum inftitvifle L 2. Gde priv,
ecor. guiin fac. pal. mil. L un.
C, de caftr, om. pal. pecul, lib.

12.

AD TIT:- X1,

VIB

S NON EST PERMISSUM

FACEE.E TESTAMENTUM.

Ad Rubr,
33 Q44 elconmexio f;)‘; 9
b titulo?

Vi teftari prohiben
vel funt civesRoman

tuncaut'ex rations juris civili
pr:autjuris naturalis, ob vit
um animi §.2. &2, velcorpo-
ris,qvod concernit ferivoncm
in §.7. vifum in §. 4. veLlunt
capti ab hoftibus §. #/.
Ad pr,
54 Potefbn: filiu:fam: te-
favi?

Non, qvia L. X1 tab. fa-
coltatem teftandi Patribus-
fam: duntaxat concedit /. 120.
J-de V. 8. nec refe.L.parezms
confenfus,qviateftamenti
&io eftjuris publicil 3. f- é. %

fur

bt
¢

accedat/, 6. ff, 4. ¢. unde adeo-

\

e S surn rvamrs
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vera differentia inter tefta-
mentum, & mortis caufado-
nationé, qva privati juris eft,
fumenda, cum hac filiof: per-
mittatur /. 25.§. 1. ff.de don.
#2078, fm/’ Necrefert five fie
peculinm proxeumum, five
adventitium; & hoc plenum
velminus pleoum, qvia pr-
ter hos, gvicalirenleaut qva-
fic: *fi're: {epeculivm habent,

1, ultC. de ineff, teflam. junQd
l.2, [ de SC, maced. nulli fi-
lipf: t“'zrwmi faCtio altiva
conceditur, qvamvis luz po-
teltatis factus deceileriggvia
abinitio fuitinutile pr. infin,
h. t: & ita hic regula cato-
nianaobtinet. Qvamvis e-
nim filiif; in peculio adventi-
tio pleno habf*am liberam ad-
miniftrationem inter vives
Cc Nov
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Nov. 117, ¢. 1, ubi daxer legi.
tur, tamen teffamentum fa-
cere prohibentur. /L pen. &
alt, G, b, ¢.
Ad §.1.
35 Pofluntne impuberes £
fuviofitefiari

Neutigvam; Non enim vi-
dentur tale habere animi ju-
dicium , {eu ftabilem men-
tem ,utiloqvitur Juftin: Imp.
in . fin. C. de tefl. mil. quale
reqviritur in illis, qvi fuper
bonis {uis univerfis validé &
conftanter teftari poflunt /. o.
C.4. . nec defectus hic 4 tu-

‘torevel curatore poteft fup-

pleri, qvia teftamentum ex
alterius arbitrio non debet
dependere, (edipfius teftato-
ris volunrasefle L 1. C.de Te-
Pam. mil, . 52. [ de hered,
#fl. Qvoniamautem & men-
te capti, mente carent, inds
pariterfubhoc §.continentur
Lo, Codeimpub, &5al. nam fu-
riofi & dementis nullaeft vo-

luntas,ergo nulli etiam tefRa-
mentutn 4, 2. f- de insffe e

Teftamentum ramen ab his

/- TR g St
. §us ndfit, quia preef

ante furorem,veltempore in-
duciarum, fi nempe dilucida
mtervalla habeant, faGum,
medoid fand mente incepe-
rint &confummaverine,valet
d.l.9.C bt 1, 8. [F de bis qui
Sunt.l fin. [ deinjrupt & irr,
dummeodo in confpe@u in-
umbratz qvietis non fuerint
conftitutilug. §.1. f de 4. P,
: Ad §. 2. ,
361 Quid de prodigo flatu-
endume
Qvamvis hic nondeftitua-
tur animi judicio, qvia cum
ratione infanire videtur, atta~
men qvia ipfi, propter pra-
vam fuarum rerum admini-
ftrationem, ne ad furiofum
fuarvm rerum exitum pro-
ruatl, 12, §. 2. detut. €5 cyr.
daz.bonis 4 Praztore interdi-
ctumeft, ideo etiam familiz
mancipatio, per qvam fiebat
teftamentum, prohibita / 14,
Laguflbe. Ulpein frag. 1.2. 20,
Necrefere fi forté veré prodi«
umtio eft
Pro fadice, cujus authoritas.
Privatorum fattononeft
vellens
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vellenda, arg. Lpen. §, ult. ff,
de curst, far. Obfervare ta-
men Pratorem oportet, ne
cui temere curatorem det,
1.6.d.1.
Ad §. 3.
27. Onando muti €5 furdi
poffsntieftars?
Quimuti & {urdi {unt na-
turd, teftari nonpoflunt, qvia
'mecteftamenti rationem fci-
unt,nec voluntatem indubi-
tatd explicare poflunt. Sian-
tem cafuilludincommodi fu-

ftineant, & vel alias (cribere

animi fenfa poflint, nec tefta-
menta facere prohibentur?,
10.C, b.2, Olimtamen{impli-
<iter teftari neqvibant Z/p. 4.
J, nifi id 4 Principe impetral-
fentl.7. /- b.».
AdS§. 4.
38. Quomodo Cacustefia-
mentsn facit ¢

Cum loqvi & audire cxcus
poffit, etiam teftamenti fa-
¢tionem habet, modo 1.adhi-
beat feptem teftes, & tabula-
riii: vel 2, fi hichaberi neqve-
at, oftavum teftem : 3. co-

SR, PR DN ol o P A v
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20y
ram his fuam exprimat vo-
luntaté, nominetve circum-
fcriptive heredes : 4. unog;
loco ac tempore omnia cen-
ficiat: 5,Notariusautem,vel
cjusloco o&avus teftisillud in
fcripturam redigat: & ita6,
{ubfcnptxo ac fignacula tefti-
um {eqvantur 4, 8. C. b. .

AdS§. 5.

39. Qaid jwres civca ca-
plivos?

Teftamentum in captivi-
tate, qvia hdc cives Romani
efle definunt, fatum,non va-
Iet, ututcaptivus pofteain ci-
‘vitatemrevertaturZ. £,4.2, Si
-autem ante captivitatem te-
ftamentum fa&tem fuerit, id,
firevertatur,valetjure poftli-
minii,qvod fingit eum in civi-
tate manfifle §.r.quib.mod.jus
P.P.folv, Siveroapudhoftes
meriatur, ideo valet, qvia L,
Cornelia,eum,primo captivi-
tatis momento, ceu civem,
romanum decefliffe fingit, /.
12,/ b.t. 18- [f. de Capt. &5

pofil.

Cca. AD
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AD TIT: XIIL

DE
EXHEREDATIONE LIBE-
RORUM.

Ad Rabr, .
4o Quid ¢ft exberedatio
libevormm ¢
EH altus teflamentarins
gno quis bereditase legits-
ma privatur Dicitur aut€adius
seflamentarius,qvia heredicas,
feu jus (uccedendiy’ codicillis
nec datur, nec adimitur §. 2,
F de codic.
41 Quotuplex e} exbere-
datio?

(1) dliz elt odiofa, qvafit
in odium liberorum, qvé4 ab
hereditate paterna plane re-
moveantur, & omni comnio-
doprivantur: 4liz faverabi-
Iis, qva pro folennitate tefta-
mentt accipitur, & fit bond
mente, ut per eam, {1 forte
fuccedendi jus fit moleftum,
liberis exheredatis conlufa-
tar £ 15, ffode lib. & pofth. I,
16.§.2. ff. de Curifur.l12.§. 2-

R T T R I Wﬁ%

l.47.debon.liberss. Alisclt ex-
prefla, qva fitnominatim pr:
b. Adliatacita, qvz fitper prz-
teritionem §.7.5.¢. 3~ Alis
eft liberorum,afia parentunt,
alia fratrum & fororum §. 2.
Infl. l. 14. 29. ff I. z7. C. dein
off- teflam. g . Aliajulta, qva
fit exjultd causd, 4liz injufla,
ubi vel nulla caufz adeft, vel
fi,qvzd teftatorealcriptacft,
probarineqveat Nov.115.C.3.
g.2. Quemodo hbericonfs-

derantiurinb. tit,

Qvatenus guidam {untno-
minatim exheredandi,vel he~
redesinftituendi; unde hunc
titulum de neceffarid heredis
inftitutione agere recte dici-
tur:{i enim foi heredes prate-
reantur,itaut nec nominatim
exheredatinec heredes infti-
tuti {int, qvamvis illis aliqvid
legacum fuerit, /. z0. . de lib.
&pofth. teftamentum dicitor
: iplo

http://purl.uni-rostock.de
/rosdok/ppn747237476/phys 0026




plojure nullum effe, L1, fide
inj.rupt. & irr. Quidans anté
prateriri, vel intericoeteros
exheredaripofiunt,§.u/t.4.2.1
29. S0 f b0, 4.C.delib. pras.
43 Ouomodo cobarent§ §
bujus sitalio,
Exheredatio vel eft exprel-
{a, vel tacita, Illz confidera-
tur,dejure veteri,qvatenusli-
berifunt naturales, vel civi-
les, naturales funt 2% porefiate
nati, pr:aut nafcituri,qvive-
ri §. 1. qvafi §. 2. extra poze-
aters , ut emancipati §. 3.
civiles §.4, dejure novo §.5.
Hec, qua fit per prateritio-
nem, confideratur in milite
§.6. & inmatre§. 7.
Ad pr.

44, 9uid confiderare de-
beseeflator civca bevedes
inflitutioncm

Principale jus efle dicitur
inl. z0. /. b. 2. ut Pater filium
gvem in poteftate habet, he-
redem inftituat, vel exhere-

em nomiiatim faciat,hoc e-
niin fubftantiale reqvifitum
eft teftamenti paterni,nd fie-

BN Pl ncn s syamariodeie . e
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um praterierit, i, e.nec here-
dem inftituerit, nec exhere-

daverit, inutiliter teftabitur,

teftamentumgq; ejus usqve a-

‘deo nullum eft, ut nec legata

debeantur .17, deinj. rupe.
Eirr.l.27.§.12. [Fad SC.Treb,
d.l. 30.ff. b. 2. etiam{i prateri-
ti forte heredes non exiftant,
qvia teftamentum ab ini~
tio non valet /, 2. C, de pof.
her.l.7.h.t.l.pen.de R, T.

45. oAn idem de filiabus,
€5 nepotibws ex filses obfer-
vandam?

Jure antiqvo,fi precteriti fu-
erint, illaprateritiond eflici-
ebatteftamenti inutile&nul-
lum, qvod &injuftum dicitur
L.3.§.3.[f-deinj.rupt.led por-
tionem certam, femiffem fcl.
aut portionem virilem, qva-
tenus extraneus,vel fraterin-
ftitutus erat, ac fi ipfi {eripti
heredes effent,confeqveban-
tur, Ulp.infr,t.22, §.14.Pavl,
fent, 4.§+27.Caj. 2, Infi.7, §.1.
nove jure tamen hi omnes
funt inftituendi, vel exhere-
dandi §.s, 4. alids velipfojure
teflamentum evertunt, vel

e Cc 3 contra
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fefionem petunt L4, C, delib,
raet. Ad §. 1

48. Nullane vatione fufti-

‘weripote] teflamentum in

guo fwus bevese i} prase-
Tites @

Si filius prateritus, polt
mortem patris, ejus volunta-
tem adprobando, ab heredi-
tate,cjus fe abftinuerit prato-
rio jure teftamentum illud,
modo alias juftum {it, ex bo-
no & xqvo, licet {ubtilitasju-
risrefragarivideatur, (uftine-
turl. 2. de bon. poff fee. tab. I,
1207, ff de injrapt.&irr.ali-
us infuper cafus eftin/, 12. §. 1.

ff-de bon.poff-cont.mab,Clanfuld
etiam codicillarem, id€ ope-
rari, D D. opinio eft, ut tefta-
mentum,in qvo filiuseft pre-
teritus,in vim fideicommifi,
fultineatur, Gail, 2, 06f 114.
4. Quid de polihames di-
Ihonendnm?
Pofthumi, {en pofthuma-
tum patrem natl, /. 3.§.1. /. de
inj.rupe.l.164,de ¥, S, qvam-
" vis committere per rerum.

contra tabulas bonorum pof-

naturam non poffint,Tut fe-
cundum Now. 115, ¢, 3, cum ef-
fectu exheredentur, atta-
men, pro formali teftamen-
to, vel heredes funt infticu-
endi,vel exheredandi §. 1. 4.
l.4.infin, C.delib. pret. Nam
uti exheredati habent qvere-
lam inofficiofi teftamenti, ita
prateriti, dummodo intra
decem menfes vivi, prefedi
& in monftrum non decli-
nantes nafcantur 13. 4, C. de
pofeh. ber.infl.ipfojure tefta-
mentum rumpunt, tangvam
agnatione fui heredis / 3. pr,
€5 §. 1. ff. de inj. rupt. & irr.
§.1. T, quibom. tefl.inf.
Ad §.2. ‘
48. Quinam prateres [uns
poftbumornw loco ¢
1lli gvos DD. qvafi pofthu-
mos appellant, qvi non poft
mortem parentis, fed poft
conditum ab eo teftamen-

tum, in f{ui heredis locum,

qvafiagnalcendo,, fuccedunt,
d.l, 3. §.1. 1.1 ff.d s, Hiau-
temvel {unt civiles, qvi poft
teftamentum fattum per a-
doptionem jus {uorum here-
’ -  dum
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dum confeqvuntur §. 4. 6. vel
funt zarurales,qvivel ante te-
ftamentum nati, poft tefta-
mentum demum {ui fiunt:vel
poft teftamentum nafcuntur,
& ftatim fui,qvod L. Vellea,

cujus mentio fitin /,4.2.§.1,65

l.29.§.11ffde lib. &pofth.con-
fticutn, eftvel poftteftamen-
tum,& non ftatim fui nafcun-
tur, qvod & Juliano L. Vel-
lez adjeCtum eft: hi itag; o-

mnes, pariterac veri pofthu-

mi, patris teftamentum, fi
prateriti fuerint , rumpunt,
vide 4. /. 29.
Ad §. .z,
&9 Quid filiberifinteman-
cipati & '
Hlidejure civilinec nomi-
natim cxheredandi, nec ne-
ceflario heredes inftituendi,
qvianon {unt (i heredes, fed
pro extraneis habentur §. 2.
Fdeber.qual. Sdifiulp.infr.
#:¢.22.1ifi propter indeptam
dignitatem fui juris fadi fint,
hienim nonperdunt juslegi-

timorum Nov, §1.c. 2, Etpra-

tor; qvi naturalem fanguinis

Universitats

21X
rationem intyetur, omnibus
liberisemancipatis, fi prate-
riti fuerint,dat bonorum pol-
feflionem contra tabulas, /,
4.8-§.ultffldebon, poff; comt.
tab.junge§. s. 4.
; Ad§. 4.

§0. Ouidn libeves adopts-
wis objevvandum 2
Adoptivi liberi, gvamdiu

in poteftate patris adoptivi

exiftungitidem vel inftituen-

di, vel exheredandi funt, fed

fiemancipatifuerint, inter li-

berosnec civilinec pratorio

jureamplius connumerantur

Loz, de adope. Hodie tamen,

qvia adoptio patriam petefta-

tem indiftincte non tribuit,

ex§.2. Infl. & 1. pen. C. de A-

dopt.juncto §.s.infin, b. deci-

fie fumenda eft,

: : Ad§.5. :

st Quid novo jure confli-

twium it 2
Imperator Juftinianus in

L. 4. C.delib. preter. conftitu-

it, ut, propter rationes ibi-

dem, & hac §. 1. relatas, o-

mnis differentia, qve in hoc

jure
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jureinter filios & filias, adeo-
qve inter malcilos’' & fornti-
nas,inter natos & pofthumos,
fuos & emancipatos, fuit, tol-
Jatur,proiunde hi omnes indi-
finde vel inftituendi here-

des vel exheredandi funt,

52 Bvgretiaun.emancipati

prasersvi faciwnt tcftamen-
swin ipjo jave nullam 3

Non, qvamvis enim /(i &
emancipati prateriti, circate-
ftamenta parentum fuorum
infirmanda & hereditatem
aufferendam, eundem habe-
ant effedtum,{cl.qvoad com-
modum, tamé eodemjure &
modo non procedunt, qvia
illis jus civile, b autem Pre-
tor , fuccurrit §. 3. iz fin. b.
Huncitaq; §. per/. 4. C. de lib.
prat. &§.5. b.correctum efle,
non fit verofimile.

Ad§. 6.
s Quid in milite,jure mi-

litavitefiante, di/pofisam ?
Prateritio militis, [cientis

gvod habeatliberos, habetur
pro exheredatione, fi autem
liberos przierierit, qvos fe
habere ignorabat, tunc te-
ftamentum ejus non valet /£,
9. 810, C.de teflam. mil. l.12.
pri47. S.uit.ffide bon. libert.

Ad §. 7. ;
54 Quid obtinet 1n matre,
velavomaterno?

Horum prateritio fimili-
ter tacitam inducit exhere-
dationems qvia non habent
liberos in poteftate, illo- -
rum enim hi non fui, fed
extranei, heredes funt /, B.f.
de fuss & leg. . 4. §. 2.de bon,
poff- cont. tab, 1, 6. §.1. de bon.
peff-adeog; illorum filentinm

‘tantum operatur , qvantum

patris exheredatio; nec §. /2.
b. correctus elt per Nowv. 15
¢.3.. Idem juris obtinet in
liberis, qvi, dum de peculio
caftrenfi, vel qvafi caftrenfi,
teftantur, non habent, ex pa-
ritate rationis, neceffe, ut pa-
rentes heredes inftituant vel
nominatim exheredent /, 15,
de in off, tefl.

‘ AD
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AD T IT:XIV.

HEREDIBUS
Ad Rubr,

$5. Quid ¢t voluntaria
beredis inflicutiod
Llltz'mq voluntas teftatorss,
qua, [eribendo wel puncy-
pando, bereditatem faam in
aliguens extrancum diredds
posl mortem fuam confere,
1ti autem hereditas eft fuc-
ceffio in univerfum jus qvod
defuntus habuit /, 24, 4 7,
S. .l 6z de R, ¥ ita tam ne.
ceflariaeft in omni teftamen-
to heredis infticutio, ut nec

teftamentum milicis fine e4

fublitac /, 3. f. de bis que in
1efi. 11, §. fin. if. devuly. Spup.
fubfl. quia eft caput & funda-
mentum totius teftamenti §.
34.deleg ] 10, . dejur. cod.
5§60 Quomodo coharens §§.
bujus titwli?
Heredis inftitutio confide-
raturin confentaneis, & difen-
raness : Ila relpiciunt materi-
smque vel clt fubjedjva re-

A it ST
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De
INSTITUENDIS.

{piciens liberos, de qvibus if
generepr: velfervospr: §.1. 2.
3. & tunc fingulos, aut plures
§.4.vel objeclivafeniplahere-
ditas, qve velin fslidum, vek
perpartes, relinqvitur §.5. 6
7.8-autforneam, qva inftitu=
tio heredis fit puré: aut fub
conditione §. 9.1, 11, - Hecin-
certitudinem heredis §,#/z.
Adps:
§7. Duomodopoteit fervus
beves influtus?
Servus per {e qvidem inca-

paxeft hereditatis: attamen fa
alienus fuerit, ex perfond do-
mini fui, cui hereditatem ac-
qvirit, teftamenti fatio cum
ecoclt /il 40.§.1. 5. autem
proprius ipfic teftatoris fuerit,
is,vel cii,vel fine libertate,he-
res inftitui poteft, /. pen. C.de
nec.ferv.nifi 4 domind,qve cjg
nomine adulterii poftulata-
elt,id fiat). 42.§. 2, 6. 2.4, 12.
qui & aquib,man,

Dd Ad
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Ad §.1. Servus adtem.

58, Quid [i proprins [ervus
[ine libertate [criptus fi2?

Ex ipsa inftitutione fit li-
Ber, & dominoheres neceffa-
rius, dummodoineodem fta-
tu {it, ut utrumgq; ex tefta-
mento illo: confeqvatur, §.1.
F. debered.. qual. & diffinec
refert fi dominus euny inte-

rea alienaverit, & vel rurfus

redemerit Lyg. §. 16,7, 50. 4.1,
L8 de man, tefl. :

Ad§. 2, Servas ctiam: alienns.

59. Quid fi fevvns alicnus
poit domini [us moricm

infhituatiar ¢
Et is re@t& heres inftitui
poteft, qvia hereditas: perfo-

nam defundti; nonautem he~

redis,pralentat L13: §.2. 24 L.
Aquili L1y, deinter-injur. fac,
Lg. C.depof. 1. 22, de Ufiirp. &
e, AdT§. 3
60. Ouid de commauni fer-
o [latunendnm 2
Servus. communis: heres
inflitutus, non pro paste viri-
i3, feu zqvali,fed pro portione

dotini,cuicung; dominorune
acqvirit/. 67, ff. de 4. H. Si au-
tein ab uno dominorum ipfi
libertas fimul & hereditas fu-
erit relicta, ex conftitutione
Juftiniani liber fie & & C, de
comm.[erv.§. ult, de danaz.
Ad§, 4. 65 unum,
61. Quot quis potest heve-
des inflitnere ¢
~ Qvia lex nen definit certi
Reredum numerum, in infinie
tum h. e, {ine certa numeri
determinatione, poteft qvis

-heredes. fcribere. In qvo-

cung; tamen teftamento he-
reduminftiturorum numerus:
debetefle certus, qvamvis.te~
ftator' ad' certum numerum
non.fic adftrictus, L1z, §.1. 4,
t. Adeoq; fi qvisomnes here--
des {cripleritnon ferid. & uti-
liter, ur putat decurf- ad b, §.
fed inutiliter teftatus intelli-
gitur Ininfinitum anteny mo~
do: fignificat' id qvod: pullum
finem avemeoddimadnviteit §.
vdenupe. [ sz, freododeinde ik
qvod immenfanvet /. 6r fad
Lo Fale: U192, de V.8, [@5. de

, B.V..
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R. 7 & nullalege determina-
tum,fed arbitrio & difpofitio-
1i hominis reliGum §.4. 4,/,
4.§.2,deinlit fur. & ita tem-
pus certum & infinitum ad-
verfantur /. g1 /. de cond. &
dem. 40
Ad§, 5. bereditas plerumd,.
62, Quomodo dividitwy
bereditas ¢

Hereditas,per feconfidera- -

ta, juris intellecti habet Z.so,
f-depes. ber, & ita nec divifi-
onemin partesrecipit. Qva-
tenus tamen teftator plures
heredes {eripfit, eatenus.ct-
1am divifionem admittit, /. o.
§. 12. 4. ¢. Hzc antem divifio
vel e/l legis &itahereditas affis
nomine venit, & in dupgdecim
uncias diftribuitur,vel 2eflato-
r4, & in tot partes dividitur,
qvot teftator heredes fcripfit,
Et fi qvis inund duntaxat un-
cid, vel ex re certd,inftitutus
fitheres, is totumaflem utiq;
confeqvitur, qvia in paganis
i.c. qvi non funt milites /. so.
ff-loc, nemo poteft pro parte,

teltatus, & pro parte intefta-

Universitats
Biinthtelﬁ

: 2tf
tusdecederel. 7.4eR, 7. Nec
teftator illam accretionem,

prohiberepotéft 4rg. L sr. de
leg. 1jun@id. 1. 7.1.39.de A.H,
quia teftatum & inteftatum
decedere pugnantia funt, 4.7,
7. mec poteft fucceflor juris,
fimul exjureteftati& intefta-
ti hereditatem confeqyi 27g.
L62.deR. F.jundtd L 23. de u-
Juenifiex prafumed teftatoris
voluntate poffit defumi in-
terpretatio arg. L. 74.d SC.
Treb.l.6.in.fin. Cdefideicomm.
83, Nonne patitarvegula
bac excepriones 2
Utiq;, t.inmiliteZ. 6. 1. 2.
C. de tellam. wil. 2, Si tefta-
mentum per qverelam inoffi-
<iofiexparte taméinfirmetur
Lvdzaffideinoffiteflam. Nov,
ur.c3.1, 34.8, ult. de wulg, &
pup. fufficit enim qvod ab ini-
tio teftatus deceflerit defun-
Ctus, 2. Qvando qvis dunta-
xat ex parte capax eft heredi-
tatis , 1, C, de fec. nupt, 4|Ex
favore piz cauvfz, uti DD. fert
opinio, & ¢, fiper novamle-
gem vel ftatutum hoc ita in-
i 1 dutum

R e, s e R
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du@um fit, ut qvis teffato pa-
riter & inteftato decedat.
AdS. 6, Si plures.
64. Qwidjuris quandote-
[Rator [ingulis fuis bered-
busfingulas non afSigna-
vit paries 2
$i nulli affignata fit pars
€erta,tuncoimnes ex qvis par
sibus heredes funtfg.§az.4. r.
Siautem qvibusdam partes al-
fignaverit teftator , qvibusda
veronon; tonc (i affi vel da-
pondie aliqvid defit, omnes
illi, qvifine parte fcripti fune,
in camvocanturliy, 4.2, Si
autem as, per partes affigna-
tas, campletus {it, dimidium
hereditatis illi qvipartes non
habent accipiunt, Intelligitur
enim duos affes feciffe vel in
24. uncias divififfe heredita~
temd.l.17. §.3.0,20. b.2.
Ad§. 7. videamsus.
65. Quid i minws difdribs-
eritteflator , wipavs aligua
wacet?
Pars vacans fingulis facic&
acerefcit, nam poteftate yugls
itr hoc refolvitur ut refidua,

http://purl.uni-rostock.de
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parsaccedat/, 3.J§. 2.575.¢, S
autem fingulis ultraaffem at
fcripferit tacite fingulis de-
crefcit 4.1.13.§. 4.
AL, 8, & fi plures.
66, 2aidfiultra affem pora
trones afSignaweris ¢

Tuncis, qvi fine parte fcri-
ptus eft,id qvod dopondicde-
efthabet: eadem enim eft ra-
tioin afle fecundo,qvz fuit in
primo 4, L 17. §. 3. 4. Dupon=
dio autem diftributo, fi terti-
us fine parte infticutus fic, hie
non tam in alid aflem, qvam
intrientem, hereditatead al>
fem redudtd, venit. 4, 4 1,
§.al2.

Ad §.9. Heyes 6.
67. Quanam et gualitas
influntionis beredvs ?

Qvod heres poffit infticui
pnré, & tunc fatim 4 morte,
teftatoris poteft hereditateny
adire; velfub conditione, qua
et adjectio qua acius in furu-
rum eventum, yt wvaleat vel
reddatur inutilis, fufpenditur
k1. §, 1. L1z de cond. infl. I,
100, jf.de 7. 0..1.37.38.39. de R.
Clod. §-1.4f qui pot. in pign..

Ex
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Ex certo tempoare tamen, vel

ad certum tempus,heredisin-

fitutio, nifi dies fit incertus,

qvia is conditionem facit /. 56.

b.t. l. 7r. ff de cond. € de-

monflr. non valet /, 34, b, t.

jun@a /.7 fde R. ¥

Ad§. 10, Impoffibilis, €',
Sfiplures.
68. Quomedo dividitur

conditio?

t. In fimplicem, copulati-
vam, f{cu conjundtam, & al-
ternativam feu disjun@ivam
S b.l s f.de cond, infli. 1.
In conditionem juris, qva vi
& poteftate legis a&ui ineft
L21ff, de cond, € demonft, &
conditionem fadti, /. 4. §:1. 4,
¢, qva vel affirmativa cft, vel
negativa /.22. de con. & dem,
& confifit in dando, faci-
endo, aut przftando / do.
4. 2. jun®td /. 3, ff.'de 0, & 4,
3. In poffibilem velimpoffibi-
bem, Jla vel eft poreflativa,
qvz fine impedimento ¢ft in
poteftate ejus qvi eamn imple-
redebet/. 4.§.1. 4,2, 1. ulz. de
cond.infl,l.u. §. 1. ff. de cond,
& dem, vel eafualis, qui exa-
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lienoarbitrio, autfole fom'x'-
nzeventudependet/. un.§. 7.
C.de Cad, toll. 1, bo. ff. de cond.
& dem.vel Mixta, quz partim
ab arbitrio ¢jusin gvem con-
fertur, partim autem ab e-
ventu &cafu,pendet:e.g.fian-
te calendds Maji ex Italid ve-
neritd. L un,§.7.l.4.5.2, Hec
vel eft naturd talis §. 11, Infl. de
inus. flip.d, 31.ff. de 0. & 4. vel
legel.1s. ff- de cond. infiit, qvae
turpis vocatur §.24. §. 4. 2.
L 26.1.123,de ¥ 0.

69. Quid operatur adjzCla
teflamento conditio 3
Poteftativa conditio a qve-
cung; herede,dummodo legi-
timand oneretur/.36. C.de in-
of. tefl. et implenda,d. /4. pre
§.fn.b.2.calualis,vel mixta,fub

_qva filius inftitutus habetur

pro praterito d.l.4.1.86.b.21.16
L 28.ff. de lib, €5pofib. ] 4. C.de
inflit.&5fubfl.ab extranco here-
de omnino expettanda eft, 4,
l.4.ff-b.t.adeoq; liberi,(ub hdc
conditione pofiti,non haben-

tur pro infticutis L 8. /% ff qués

omiff, canf.l.16. devnlg. Epup.
Dd 3 Julf.
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fubftd, 1. C.de Paci, Impoflibi-
lis, five naturd, fivelege, ta-
lis {it, in-teftamento,fecusac
incontra®tu §.11. deinaut, [ip.
.31, /. de 0,78 4. prononfcri-
ptahabetur L o.a4.15. fidecon-
dit. infl, Perplexa etiam con-
ditio inutilis eft /. a4, 2, 2. Si
conjuncta fuerit conditio,
cuicung; parendd, fialcerna,
fatis eft fierialterutrum/.s.de
cond.Infl.laz9.de V.0.l.161. de
R Ad §.ult a1z,
79, Bftne anfluutio ignots
beveds licita?
“Utig;,veluti fi fratris {ui pe-

regrinantis filios qvisheredes
fcripferit, qvos nunqvam i
dit: qvia:ignorantia teftantis
inutilem inftitutionem non
facitl . C. 4. ¢ Diltinguens
dum tameninterperfonam i-
gnotam &incertam, qviahec
inftieui neqvit Wp. in fr: de
bered infl. ratio eft in L 2. jf.
qui tefl. fac, poff-L.9. 1 pro foc.
Sed noviflimo jure, €x con-
ftitutioneTmp. Juftiniani, in-
certisiperfonishontantumile-
gata, {ed & Nereditates recte
relingvuntur, vide £ 2, € 27.
de Legar.

AD T'I'Tg. XV.
r |
VULGARISUBSTITUTIONE.

AdRubr,
80, Quid cit fubflitwtio?
' via teftator, qvoscung;
Q gradus heredum vult, in
fuo teftamento facere poteft,
inde fecundi, vel ulterioris
‘heredis inftitutio , vocatur
fubfticutio . 3. §.2.ff- de wulg.
& pupill. fub, uti autem verbi

Bieiowsiia
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fubftitutionis, qvod qvamvis
fuppofitionem & f{urrogatio-
nem denotat, latifime patet,
ita fubftitui dicuntur Judices
1.pen.ff Jud.filv,tutores /. 4,
C.de excafityt. l.2. C, de tut,
welcar.gui [az, arbores L8, L

59 ff-de nfufr.§ 48. J.de R.D,

pecoralidg.d.t.laa. 22, delegr.
fed
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fed Ricad oltimas voluntates
refertur,nec fic qvidemad o-
-mnes{pecies,arg.l, ro. de lzg.
2.0, un.§. fin antem C, dé cad.
goll. [ 32.de leg. 3.1, 10. [ de

mor pcaudonat.16.C.delegl 5.

§.0.ffde don.inter wir Sux.ve-
rii duntaxatqva in hereditati-
bo contingit/i1J.43.8.2.b.2pr
.. Germ. Eine untersoder affs
ter-over Stach: Crb-Cinjdsung.
Adprs
§1. Quomodo colbiavent §§.
inh. bt ¢

Subftitutio vulgaris propo-
nitur ingenere pr: in {pecie;,
& eftliberorum hominum,in
qvibus confideratur modus,
qvatenus cft implex §, 7. vel.

" reciprocus§. 2z, &effedus §. ;..

mwdﬁwum.m«mw 2o o iy o

®

aut {ervorum. alienorum §.
ult. '
8z, £finc bedienwm [ubfli-
sutionis s(wl
MatthiasWefenbeciusfub-
flitntionis materiam ab ufu
judiciorum, efle remotiflima
i% .t in fin. putat,cuitas
men. ftylus & obfervantia ex-
prefle contradicit, cam,, ULa~
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lia taceamus teftimonia, B‘al’;
dumiy. millia ducat: exhic
materid lneratum effe , teftis
fit Raphael Cumanus.
83. Porefine [ubllitutio ali-
bev acin teflamento fievi?
Neutiqvam pr. 4. 1.7, /.36,
- eod. 16§ fF  de codic. ade-
eqveincadicillisfattane qvi-
dem in vim fideicommiffi fu-
ftineturd.L 7. qviadirecta &
civilia verba naturam fuam..
retinent, necobligvantur,ni-
fiin cafibus exceptis, cd fidei,
commiffumneutiqua fine ver
bis precariis relingvatur / 2.
C.d.t,.§. 2. 7. eod.exceptioau-
tem eft infubfticutione pupil.
lari in codicillis dire&®o fa-
d,qva in vim fideicommifii,,
ex fingulari favore, fuftinetur
L.76.ff.ad SC, Treb. ,
84. Qnomodo dividitar
[ubflitutio 2
Subftitutionem D D. vari&
dividunt, & qvidem indire-
&am ; feu; civilem, & fidei-
commiffariam: feu obligvam
Lo as ol s C.desmpab .
& al. fiubfi . verum hxc nom
, tam
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tam eft divifio, qvam 2qvivo-

ci ditindtio; deinde LL ille

po:ins agunt de {ubfitutione
valgari, qva pupullari, qvam
de ill4 qve fideicommillarie
opponitar,qviainter fubfitu-
fionem & fideicommiffum
parpetuadifferentiaeft §. #/z.

sit. fpg, 1.6, §. i< ff ad SC:

Treb 1, g.infin. C. ht. 2.0n
fimplicem % reciprocam §.1,
& 3.5. 1, verumenimvero u-
ti brevilogvam & compen-
diosam, qvaitadicitur 4, /. 8.
C. h.t.{pecié non agnofcimus;
ita reciproca fubftitatio, uti
appellatur /. 4. §. 1. 5, 2, non
conftituic diftindtam fpecié,
fed duntaxac modum (abfi-
tuendi. 3. Veraitaqve divi-
fioeft, in vulgarem, de qvi
h.t. & pupillarem de qvi 2
[eq. uti autem hzc fubdividi-
“tur inveram & cxemplarem,
feu qvafi pupillarem §.1. 4,2
fic utraq; fubdividicur, rIn

paganicam, qvzjurccommu-:

ni fit, & militarg, qve ek (ub-
fitutio jure milicarifacta Zs,
L.a. .16 C. de tcflam. mil.
l.u.fd.l.f. Cg‘\‘. Z-Axﬂ:‘E_X'l

E]

oy Qﬁob.,m-»wd{ahm A TS O WG SRRy

preffam, & tacitam [, 2. §. 6.1,
4.§. 2.0 450 L. g. Coead. Tlla
ex verbis geasrice vel fpecifi-
ctprolatis ar3./.6.§.1.de V. S.
L2p.§.a. ff delib. &pofih. I. 14,
fradefup:ll leg. oz, §. finf. de
reb.dub. hec exinterpretatio-
ne legis colligitur 4. L 4. C/
bt '

85. Q 1enan ¢t walgara
[abfpcutioe -

Valgaris fubfitutio eft,
qvz 4 qvovisherede, tdm he-
redi (wo, qvam extranzo,in
qvdvis zcate, fieri potelt, &
qvidem femper in illam ca-
fum, G primo loco inftitutus
hzresnoaerit, h, e, fi vel no-
lit, vel noa pofit heres effe,
Las.pr.fb.tl. g6 fol, matr,
Unde valgaris dicitur 272, L, 1.
profde B, V.l [firen rat.bab.
Ls.ff.de divars. oppofitive ad
fubftitutionem pupillarem &
exemplarem, de qva 22, f2q.
idcircodux caule/, 39,.§.1. 4. 2,
vel cafus,(ed conditiones,fub.
ftitutionis effe dicantur /, 4
§-1.e0d, 1, 8. G, de imp, &5 al.

Sudf. 1.3, C.de ber.snfiy
= FEES Ad
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: Ad §.1. _
86, Quanam dicituy vecs-
proca [whfistnutio ¢

Qvandoipfi heredes infti-
tuti . 4r.§. 1.6.2. invicé {ubfti-
tuuntur fibi §.1.4.2,fed hxcnod
eftpropria fubflitutionis {pe-
cies, fed tantum qvalitas fu-
periorum {pecierum, qviain
utrdq; (pecie obtinere poteft.
Diciturautemn/, 4,§. 1, 4.2,
tertivm fubflitutionum ge-
nus, ratione formulz {ubfti-
tuendi, non autem per fe/, 15,
C,deTeflam, . 2. C. comm.de
Leg. perperam autem hazc 3
DD. dicitur fubftitutio bre-
viloqva, cum etiam pluribus
-verbis poflit fieri.

Ad §, 2.

adreciproce [ubfiststos

: perdines ¢ ,

Partes qvz in inftitutione
funt expreflz, qvamvis in fub-
ftitutione fintomiflz, camen
tacité repetite cenfentur /.24,
B b2l 1. Codesmp. €5 al. fubfl.
‘adeoqve qvam qvisq; partem
habet exinflitutione,candem

i
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Bcaccipiet exfubflitutione Ly,

Lo ff. h.z. nifi teftator pro-
priis nominibus {ubftitutos
nominaveret f.124. f deleg.1.
l24.f. ad SC, Trebell,l,37, de
Siip. ferv. :

Ad §.3.

88. Quid fi [ubflitutio fa-
Cta s cobereds fubfhi-
twto?

§i inftituto heredi, & co- -
heredi fuofubftituto dato, a-
lius fubftitutus fit, hic in u-
tramq; partem fubftitutus in-
telligitur, 7, 9. ff. de fuis €5 leg.
ber qvia fubftitutg fubftituto,
cenfetur etiam fubfitutusin-
ftituto, Eiq;de re non qvi-
dem extat Relcriptum Impp:

: . . " fed refponfum Juliani /. 27..
87. Qua poreio bevedstatis

junctd L 41 ff; 6.4,

. AdS§. 4.

89. Quinam {wut effe(ins
vulgaris (wbftitusioncs 2
1.Subftitutus non admitti-

tur, donec inftitutus adires

potelt /.3, ff de A. H,adeunte,
antem infticuto, fubflitutus

inperpetuim excluditur, s,

G de impb, & al. l. fin. - de
it fuee,
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/rosdok/ppn747237476/phys 0039

UFG



Universitats
Bibliothek

212
fucc, Edi?. 2. Teftamentum
potefta fubftitutione fumere
vires, fi inftitutus nolit, aut
non pofliteffe heres /, 2./.3. C.
de ber.inflit.junge L5, 5 7. .
de inf. rupt. l. 55. de ber.inf?.
'3, Vulgaris ‘exprefla, nifi vo-
luntas teftatoris refragetur,
I, 4.C.deimpub. & al. continet
pupillarem tacitam /. 4./ 4. 2.
4. Per fubftitutionem vulga-
rem {ueceditur teftatori, non
auteminfticuto pr:Infl. 4. I 1.
§.1.ff eod. 5. Subltitutio vul-
garis impedit jus accrelcendi
L.fin, C.de Inflit, G [ibf8. ! 2.
§°8. ff-de bon.pof. fec. tab.lun.
§.3.4.Cde cad voll, qia fubfti-
tutio venit ex provifione ho-
minis; jus acereleendi autem

exprovifionelegis, qvam illa
vincit. 6. Subftitutio vulgaris
facit, de jure civili, ex fuo &
neceflario herede voluntari-
umlab, fidelib. & pofih.

90 Quid fijervo alicno,que
sefiator proliberoveputa-
vit, fubflisutio falla fit 2

Qvamvis aditd ab inftitu-
to hereditate, fubftitutio eva-
nefcat L.6o. ff-de 4, H. .5, C.
de imput- & al. fubfl. attamen
ubi heres putativusliber, eft
fervus, propter erroneam te-
ftatoris opimionem fubftitn-
tus cum inftituto ia heredi-
tatis partem admittitur /4o,

- de ber.infl.

AD TIT. XVI,

DE
PUPILLARI SUBSTITUTIONE.

Ad Rubr,
o1, Gnidest pupillaris fub-

1tutio ?

fiintra pubertaté deceflerine,
de heredein teftamento pro-
videt/. 76, 2d SC; Tréb. L. 2.

(Y Ud teftator liberis fuis, pr 7/, 9G4, 2/ dicitoracrem
wqvos inpoteftate habet, pupillaris,fic qvia impuberib?,

ST . o RN L SR N R T .
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in patrid poteftate conRitutis,
qvi,nifiad tempus mortis te-
ftatorisreferantur, improprié
dicunturpopilli L. §, 2. de
V.0.L7.8.3. depecul. Lag. C.
de Fur.delih.jun®dl, 230. de V.
S.tantum fied. 2. . L. 2. 4. 8,
C.cod.c. fipater de Teflam. in 6.
Fitautem incommodum& G-
tilitatem pupilli/. 22.de 4, B.
Lz pr 1. 9. C, eod.nam
poteft &hujus interefle ut ha-
beat heredem teftamentarid
d.l.42. 1. 6. ff. deinterr,injur,
fac.l.1. de fisce, Edicl, qvem ha-
¢tenus {cribere neqvit /.5 fide
teflam, pr:infin. h. Adeoq; cii
ip(apubertate,h. e.in mafculo
annodecimo qvarto,in foemi-
nd anno duodecimo, exlpirat
§.8.d.1. 2.1, 8.21,42.46.47. ff- L
pen, C.eod, nec refert filii fint
five nepotes, modo, fi pater
eos pracedat, fint inftituri vel
exheredati, alids agnafcendo
rumpunt teftamentum 4, /,2,
priverfinepotibus etiam b. ¢,
Adpr:
2, Quomodo cobarent §§,
inh. tip. ¢

Pupillaris fubRitutio cone
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fideratur in genere, qatenus
dividitur in veram, qva fit
propter pubertatem pr: 5, &
qvali pupillarem, feu exem-
plarem, qva fit propteramen-
tiam. §, 1. i# fpecie autem in
confentaneis, refpe@u forma
§.2.2.{ubjecti§. 4. 5. 5,& effe-
¢tus §. 7.aut diffentaneis §. g.

} D
93 Que funt differentie
valgares €5 papilla-
ris [ubfinntionis @

Haeftexjurecivili, Hecex
moribus Romanorum, fcl. ex
interpretatione prudentum
l26.5.de0, 7 introduc’ta,‘&
qvidem jure patriz poteflatis
pre Jol.2 ff b.contrarationem
juris communis, qvd qvisq; fi-
bitantum, & de re {ui, non a-
lii, & derealiend, teftamenti
factionemhabebat/, 120.de 7.,
Sl.32,1, 70, ff. de bered. infi, 1.
77+§.24., de leg. 2. 1.1, ff-. de Te-
Slam.ord, 1 Jlafitd qvocung;,
qviteftamenti faGtionem acti-
vam habet,Hecduntaxat 4 pa-
rentibus ; qvt liberos habent
inpoteftate pr: b.3. Hlsfit cyie
cung; heredi, hxc duntaxae
Ec t impu-
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impuberi.4. Iﬂa aditione here.
- dicatis,fecpubertate exfpirat,

94 Quoi modis poteit pa-

ser liberes smpuberibus fub-
" Ritnered

Duobus, vulgariter,, & pu-
pillariter,adeoq; (i non extite-
rint heredes,fubftitutgipfi pa-
tri fuccedit, {i vero extiterint,
& intra annos pubertatis de-
cefferint; fubftitucg ipfiusim-
puberis fit heres pr.4. £,Qvan-
doautem primo gradu illa
fubftitutio pupillofit,ut putafi
patris hereditatemi adierit,vel
fi pater eum exheredaveric,
qviatunc pupilli bona intelli-
guntur L, 2. §,4. 6. L,10,§.5,
4,t.nontam fubﬂ:ltutxo,qvam
inftitutio efle videtur: nifi ta-
lis, vel relpetuformae, vel fe-
qvelz teftamenti paterni, cu-
jusacceffio efth44. 7. 4, ¢, di-
catur,
95. Nonne potest mater po-

© pillaviter [ubflitucre?

Non, gvia liberos non ha-
betinpoteftate, nam jus fub-
Rituendi pupillariter, jure pa-
triz poreflatis, qved mater
non habet, §.10." 1. de adope,

-
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receptum elt pr. 2 L2 1. 7,
C,b.t. Quedauremin L 35. 7
b.t.de pupillari fubfitutione
dicitur, illud ratione fubjeéti,
& temporis, in qvod collata
eft, intelligendum; cumreve-
rd ('t vulgaris. Statuto tamen
aut moribus idem jus, qved
patri, matri etiam competere
potelt. Ad §. 1.

96 Quidcfi[ubfisusse gua-

[Fpnpillares ¢

Subftitutio qvafi pupillaris,
qvd, qia ad exemplii pupllla‘

risintroduGaelt §.1, 4. L2, C
eod, exemplarem DD. dicunt,
eft,qvd parentes liberis men-
te captis, fiin illo morbo de-
cefferint, de herede tefta-
mentario provxd.f:nt d.l.g.Hzc
olim impetranda erat APrinci-
pe /.43 pre b.t, (ed hodie hu-
manitatis intuitu &commife-
ratione ejus, qvi, propter viti-
um mentis, teftari ipfe ne-
qvit, exconftit: Juftiniani ge-
neraliter permifla eft, 4. /, 5,
Itautetiam mater, qv& pupil-
fariter neqvit L33, b.t in de-
feCtum paternz fubflitutio-
ais, argJ.1. ff, de [enat. . pu-
@:ilari-

G T e e T

o R R O]

UFG



pillariter poflit fubftituere 4.
L.g.ibiy qui, vel quae teflatyr.
Uti autem fub mente captis
hic etiam continentur furiofi
arg.d.l,43. jun&a /7. §.8. C.
de eur, fur.ita idem de prodi-
gis, mutis ac furdis, gvineci-
pfi teftamentum facere pof
funt, ftatuendum eft 4, /. 43.
jun&d l1g. [ qui tefl, fac & |,
10. C,e0d. I, 12. §, 2.ff. de Tus,
cur. dat, .

97 Peffuntneparentes men
#z capses libeves quemennd,
pupillariter [ubfii-
tucre 2

Non, fed oportet, ut ipfis
primo liberos, (i qvi fint, {ub-
ftituant, illis autem deficien-
tibus,fratres; fi autem nechi
adfint, tuncdemum qveoslibet
alios fubftituere poflunt, 4./,

9.qvod jus humanitatis, gvo

recepta eft hec fubftitutio, in
fubftitutione extranei ceffat,
Nec tamen fratres omnes te-
nentur fubfltituere, fed fufficit
fi vel unumj exclufis reliqvis,
fubficuant, qvia lex, gvamvis
dura videatur, ita fcripta eft,
do- l. 9, Z”ﬁ”v

m%?ﬁk&iwuwmvm“* s o s i e

®

Universitats

Bibliothek

98. Qmi modes differe /;Zf
(Hiemviopupillares 4 qua-
fi pwpillavi 2

1. 1z, moribus receptas

_eft, Hecex conftitutione Prin-

cipisintrodu@aeft.z Inillare-
quiritur patria poteftas, hane
ctiam mater difponit, 3.14z
qvemcung;admiteit fubfiitu-
tum, bac refiriCtaelt, 4. Il
fit propter tatem, & puber-
tate finitur,fbecpropter ameiie
tiam, & fublato morbo ex(pi-
ratd, [,9.65d.[.43. morbusau-
tem debet exiftere tempore.
teftamenti conditi, & mortis
teftatoris 1. 42, §.2.46.¢, 5, In

¢z -non reperitur cautum

qvod legitima debeat relin-
qvi, in hicomnino 4./,9,
Ad§. 2.
99. Sunine duo tcflaments
in [nbflitutione pupillavi?

Qvatenus in tals teftamen- -

to duz continentur heredita-
tes, & duplex heredis inftitu-
tio, duplexvidetur effe tefta-
mentumys alterum qvod pater
fibi,alterum autem qved filie
impuberifecit, & ita pupillus
habet heredem in] primogra

/
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du fcriptum, adeeq;in bonis
adventitiis inftitutum potivs
qvam {ubftitutum /L. /, 10. 4.
¢.attamenrefpedu caulz effi-
cientis, & forma, unum dyn-
taxat eft teftamentum dya-
rum heteditatum,itaut deju-
re civili pariter ac pratorio
pro uno habeatur /, 20, 5, #,
qvia teftamentum pupilli eft

acceflio & feqvela teftamen- -

tipaternil i, fi2eff. quem. a-

perlia§.1.0,10,§.3, 5,2, itaq;

& una duntaxat detrahitur fal-

falcidia . 1. §, 5, o ad L. Fulc,
Ad§.3.

100, Qusnam et cantio
wmcticalofiteflasores in [ub-
Litutione pupillari?

Qvamvis fubflitutio vul-
garis exprefla contineat pupil”
larem tacitam, & hac expref-
faillam tacitam/, 4. f, 5.2,hoc
tamen, qviaelt ex provifione
legis, poterit teftator, ne pu.
pillus infidiis vite exppona-
tur, 47g.1. 39, [ de pen, praca<
verel.4.C. 4.2, adeog; vulga.
rem (ubftitutionem, qvzadi-
tione hereditatis finitur, pa-
lam facere,pupillarem autem

http://purl.uni-rostock.de
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usqvein eventum cafus, eoma
fignare, ne vivo adhuc & im-
pubere filio, illa teffamenti
parsaperiatur /. 8. £ teflans.
guem. aper. lisd. ff.de fideie,
lib !, ult. ff: 4d SC. Trep,
Ads. 4.
10t, Potefbne libevis exbeve-
dasis pater pupillariter,
fubflitnere?
Potesl, quiz unica canfz bue
Jus juris es] patria poteflas, [, .
4. qva per exheredationem
nontollitur £ z0.pr: - de bon.
Py eont, tzh. idq; evidenter
probatur L 1, §. 2. L. 10. §.r.L
pen.jf bt necrefert qvod ab
eo nihil poffitrelingvi, cui ni-
hileftdatum L. 1.§. 6. . de leg.
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