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Examen

AD TIT. XX,

De
LEGATIS.

Ad Rubr:

1. Quomodo cobarent §.
inb.s.

Egata confiderantur

vel INGENERE, & ita ra-

tione continuationis ti-
tulorum s» pr: definitionis
§.1, & divifionis $. 2.3 velin
fpecie qva materiam, vel for-
mam: MATERIA vel eft Os-
jeeriva & fic confiderantur
res corporales u2 fingule,quz
funtalienz& przfeates,abfo-
lute §. 4. fecundum qvid §. 5.
qvod declaratur §,6, aut fu-
turz §. 7. &relingvi poflunt
pluribus conjunctim §. 5. vel
fingulatim §.9.aut propriz,
& tunc legatarii §. 10. 1, vel
teftatoris, fimpliciter §. 12,
qut fecundum qvid §.15.14. %
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17 vel geners §,18,19. 20. aut
ctiam res incorporales , de
qvibusingenere §. 21, in fpe-
cie,ut optio§ 22.23,velSus-
JECTIVA in genere §. 24, in
fpecic ubi qvedam perfonz
impediuntur, eaq; impedi-

menta {unt vera, fi perfona

legatariiincerta, "de qvdjure
veteri §. 25, 26.n0vo §. 27. 28.
aut apparentia §.29, 30,31. &
fi heres & legatarius habean-
tur pro und perfond §.32.3s.
Forma vel eftordinis §.34.25.
vel modi §. #/2.

AdPr:

&§.1.

2, Quomodo definitur le-

gatum?

Legatum, dlege ditum,

qvia
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204

gvialegare eft teftamento a-
liqvid relingvere, in'latiori.
fignificatu denotat etiam he-
redis inftitutionem /. 120, de
7. S, nec non fideicommif-
{um, & mortis caufa donatio-
nem /, §7.deleg.3.-hincab Ul
piano definitur, qvod legis
modo imperativé relingvi-

tur,inFragm. tit, 24, proEt fic
qvidem 4 -fideicommiffo,
gvod precario mode relin-

qvitur, diftinguiturds L §- 1.
Infl. de fideic, ber, vix tamen
eit gvin heredis inftitutio-
nemcontineatsAlitera Flos
rentino in [ né. de leg, 1-al
liter 4 Modeftino#n /.36, de
leg. 2.Ex quibus videre eft;le-
gata antiqvitiis non nifi te-
flamentoreli®acfle §.10. 7.
de fideic, ber Iniper. Juftinia-
nustamen;applicativé ad{ua
tempora, ubilegata etiam ab.
inteftato poflunt relingvi, &

fideicommiffis {unt exzqvata

. §-3.bd.2.Cocomm. de leg. le-

gatum definit, qvod fit: Do-
natio gugdam Adefunilo reli-

ayab berede preflanda §a. b+

2. Quomoda explicatur bac
" definitio?

Dicitur Donatio guadam,
qvianullojure cogente fit 4.
36 junttal 29 ffod.donatade-
od;{pecies qyidem eft dona-
tionis,fed analogica,qvianon
eft donatiointer vivos arg. §»
2. F.d.2. nec donatio mortis
caufa, qviahzcd yivo prafta-
cur §.1. fafld. 2, 1.2, ff; de do-
nat. morst.canfeadhanctamen.
refertur, qvonlam utrag;
morte dantis demum_ effe-
Qum haber /. 1.4, 4.4, dicitor
adefunilorelicia, quia verbli
relingvendi ad ultimam vo-
luntatem pertinet, & defun-
&orum proprium eft 4 1. §.
pen. [ deeab, exbib, 1. 25, [
de Ufufr, dicitur ab berede

preflanda, utut enim domini-

am réilegarz, 4 morte tefta-
toris,rectd tranfeat mlegata-
rium £ 64 . de furt. L1, C.
comm. ¢ legat, tamen pol-
fefiopraftanda eftab herede
arglin §. 2. frgavd leg junctd
1. fgaod et canfi S1itaqy
ab iplo ‘teftatore res legata

: fed przite-
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‘praftetur, tranfitin donatio-
nem mortiscanfa'l, 12; f de
lég. 2. Sic etiam poteft refta-
tor legatario permittere ut
legatum (umat, unde fuit fi-
nendi niodus§. 2. 4.
: Ad§. 2.
4. Quod [wnt genera lega-
torvm |
De jure veteri erant qva-
tuor relingvendi - fermulz
feu modizinde qvatnor gene-
ra legatornm appellantur r.
per windicationens , ut do, le-
go, fumito, capito, habeto.
2, Per damnationem,ut heres
damnas eltodare. 3. Perfi-
wendi modum, utheres meus
finatlegatarium {fumererem
illam g, per praceptionens; ut,
i illam rem pracipito: hoc au-
| tem modo heredibus prale-
s gebatur, Primoa, & ultimo
\ modo dominiii re&a tranfi-
batad legatarium, qviprein-
depoteratremlegatam pro-
: prid au&oritate capere, Ulp,
l in fr: titas.§. 1.Caf.l2. Infl.tit,
5.§1.Jure novo qvidé,fecl.con-
l fticutionib® Principum Con-
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ftantini, Conftantii & Con-
ftantis, omnis verborum fo-
lennitas{ublataeft./. 20. C. 4.
¢, Jus noviflimiim autem,
feu conftit: Juftiniani, omne
dilcrimen, qvod olim, ratio-
ne effeGtus, inter dicta lega-
torum genera erat, {uftulir,
omnibusg; legatis eandem
naturam tribuit /. 1, C, comm’
deleg, :

5. Quct alliones babet le-
gatavius ¢

Tres, 1. Action€ in rem ci-
vilem,{eu reivindicationem,
qva defcendit ex dominio
qvod tranfiitinlegatariii/, .
deleg. 2, Lvff. de publ. in rems
4éfa.A@ioneminperfonam,

gvz defcendit ex q. contra-
&u, (euexaditione heredita-
tis §.5. Infl. de Obl. que q. ex
cont. 3.Inrem pratorid fen
hypotheariam,qv& competit
adverfus omnia bona heredi-
tatis;hac {uperioribus djufti-
niano addita eft 4. /1, C.
comm de leg. adeoq; exillis u-
nam eligere debet legatarius
l.76.§.8.deleg, 2.d.1,1.

b2 6. Poteftue
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6. Potefine ctiam legatari. boniano, avod verofimilius,

% id excowtsvd conprg- dc detraciatione Falcidiz,

bevedem expevivip  9VE de legatis duntaxat lo- ;

Affirm: tum ad exemplum qv;turzxntclllgenda eft: ple- |

heredis, arg. /. fin.C. de Edidl. pabgsem P e

; : .~ ad vim & effe@um fcilic

D. Had, toll. qvia eademratio _ .- o 8o h

eft in parte qve eft in toro O o o ma & modus relin.

y St .. qvendi diverfus hodiensm
arg.l, 76 ff de R. V. tum qvia < g ors o o
legatarii funt favorabiles, eft, 3Jultiniano prim fact,

tum qvia remedium ordina- © A ;.5.651’\/-5166'1‘;03'1::».:{:1@.

riumnon inhibet extraordi- : *
narium, fi hoc fuerit pingui- 82 Oh'ﬂllf chsam ves alie-
us, utiin przlentiarum, qt. ‘na-lcgar: ? ’
ex judiciali decreto fumrma- ~ Nontantum res teftatoris.
riter expeditur Nov, 1; ¢, 4, heredis, gvia una perfona
" #wm qvia cautionis caufa pot- FEPUtantur /, éz.149. deR. 7.
eft fieri miffio in pofleflio- fed&aliena, legari, fi alias in t
nem rerum hereditariarum €ommercio fit, poreit : usq; |
Ly, &1t [ C.utinpof.leg. adeout heres.teneatur cam J
#um qviamqvitati omnino eft ZqVisconditionibusredime-
confentancum, ut legatario TS velfiidnonpofit, aut ini-

paratd exccutione fuccur- 9YUm exigatur pretium, ju- 4
ratur. ' ftam & veram zftimationem ;
Ad§ 3. legatario praftare /. 39, §. R

7 Quomodo legats funt S s

| , 2. debet tamen teftator, nifi
ﬁdmommu/?s, exequata f conjun@ta perfona legatum

Legata tempore Ulpiani fit/. 10. €, 4. £, Luy. de leg. 1.
peromnia fideicommiffisex- {cire rem effealienam,camg;
xqvara fuifle, docet L 1 724,¢, [cientiam.ipfe legatarius pro-
q,“a';lllﬁ'llltfw'rPdata GedTri- bare d. /. 67. 5.8 bz 21 1,

23, C?
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33« C. de probas. I, 4. €, de
Edf”do :
9.Qwodnam cft verum €5
J4flumvei pretinm?
Verum & ju&um rei pre-
tium, utifynonymice dicitur
). 2. C.derefi.vend. eft pecu-
nia gvd ipfares, fecundi (ub-
ftantiam vel qvalitatem fu-
‘am, communiter xftimatur
J.14.de V.S.1.2§ 4.ff deL.Rbod.
).j3.2d L. Aqnil.l. 6;. pr.[f 2d
L, File.vocaturq; qvantitatis
zqvalitas V1. ff. de contr, ema.
& adwratio, qvia eft zftima-
tio reruminaxre/.14. C, de e-
rog.mil, ann, lib. XIL 1. 30. C,
Theod,eod. l.ult,C.de mil. vef,
libaz.ly. C. Th. esd, Qvamvis
enim pecuniz numeratz,feu
nummi, unaeademg; pote-
ftas ubiq; videatur /.;. £ de
€0 quod cert. Joc.tanmyen rerum
pretia variant /.63, §. w/s. {7
4dL Fale.& tantires commu-
niter& ubiq; valere videtur.,.
gvanti vendi poteft homini
cjus qvalitatem fcienti /.18,
[ demors,c,don. . 14, . d.
cond, furt. I.1. §. 16.17. ad SC.
Trebell, 1.4, §.fin. deleg.;. Fit

Bibliothek

autem illaadaratio,inre mo.
bili fecundum ejus fubftan
tiam & artem / 14, de 7, 3.

hincaliud pretium przfens,

feu rei ipfius, aliud formale
feuformaz externz /. 62,/ ul.
F4d L. Fale. in re immobili
fecundum ejus qvalitatem
reditus, & frudtus /, pz. pre
deleg, 1. 1. 16, C. de refimmd,
vend. l. 13 pr:ff.de reb.eor. A=
rift.s.Eth.7. 1pfi autem fru-
¢tus & reditus computaride-
bent fecundum gvantitatem:
tribus annis proximis colle-
Qam arg, L 3.C.de dpoch, publ,
lib. X. & tuncjufta penfio eft
qvx vigelimo anno fortem
2qvat Now.7.6.3. §.1.2. cadé
enim proportio eft 20. ad u-
num, qvz eft qving; ad cen-
tum Nov.32,33.34.junge R. J
de Anno1530. 1543,
10. Qmd opponitur juflo
rei pretio ¢

- (1)Conventum pretiii,qvod’
voluntate contrahentium eft
definitum ; poteftq; inter-
dum jufto vilits, interdum
autem carius efle 4 38, jf. de
comitr. ems. qid liditum e
gy contrs:

http://purl.uni-rostock.de
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contrahentibus  naturaliter
h.e. exnaturd contractus, &
ta®o mercantium,fecundum
jus gentium arg, 1. 8. C.de refe,
vend. in pretio emtionis, fe
circumvenire L.16. §. 2.17. de
minor. . 12, §.alt. ff- loc.qvad
‘nec jure can: muratum ¢ 3.
& pen. X. 4. E. & Vend. De
hocautem pretioagetur in-
frade Emt. & vend. (2)eft
pretium imaginarium, qvod
“unio nommo ztimatur /.66,
*de 7. D. & fiftione juris)
perficiendosadtus legitimos,
‘adhibetur §.6. 7. guib.m. po2,
felo.§. 1 F de Teﬂdm"?arﬂ. las.
deR. T lgs de Vi Sl g3 de
contr.emt. l.54.de 0.6 4.
" AdS.T,
11,V aletne legatym vei op-
: prgmorate ¢
4Si.quis.rem creditori op-
pigrioratam legaverit, tunc,
qvia pignoris obligatio vim
‘alienationis habet/, fin, C.d.
veb. 2l now al. heres tenctur
eamluere 'hi e. folutd pe-
‘cunid liberare, & praftare L
6. Cdefideic.l7.§12, [ficomm,
div.modo teltator obligatam

fuile fciverit, nec voluerit

legatariumeam luere /.57. f¢

delegar.l. i ffode dop, Pral.
Ad§. 6.

12, Quid firesaliena lega-

te, prinsquam dics legati
cedat, legatavius domint-
W confecutua fitd
Difting: vel legatarius il-
lam acqvifivit titulo onero-
fo, qvo ipfi aliqvid .abeft, fi

forte rem ipfam emerit 61,

ad ffde folur. &tuncnihilominip

pretidl ex teftaméto recupe-
rabit [.34.§.7.1.84.§.5. - de
leg. 1. qvia pretium ei abeft
Lig-de V.5.1.82.deV, 0. vel
eam accepit titulo lucrativo,
& tunclegatum,aut ejus zfti-
mationem , ulterius petere
neqvit: 24 quia reipropriz
non eft legatum §-10. 4. tum
qvia duz lucrativz caufz in -
cundem hominem & ecan-
dem rem cadere non poflunt
§.0.56.117, 0. ff de 0.6 4.1
§7,deleg, 2, Sitamen ex uno
teftamento zftimationen.
fuerit confecutus, ex alio,
qvo cadem forte res legata
eft, remipfam petere poteft

d’ 1‘34’0
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d. 1. 34.5unge§. 0. 5.5, Quic-
anim rem habet etiam preti-
um habere cenfetur, {ed qvi
ztimationem habet, remi-
pfam nonhabet,/. £8.de V. S.
nec 0442 L.3o-Jf- de Ufufr.
AdS§,7.
13. Valetne ctiam [pei, few
fractunm fatdrorum,
legatwm?®
Non folum res przfentes
fed & futurz in {pem legan-
tur /. 24.deleg,1,1.17. deleg. 3.
arg.l.8. ff.de contr.emt.qvam-
vis dubitetur,anlegatum fit
extiturum /. 69, §. #l2, de leg.
1. vel tantum)! non, qvantum
legatum eft, nafcatur /5. £
de Trit,leg. I. 8-§-2. huic enim
legato, cocterum puro, tacita
conditio, qvx extrinfecus ex
naturd rei colligitur,/ zr, §.1.
Fqn. diesleg. ), 99, de comd. &
dem. l. 73. [ de V. 9, ineft; fi
fructus nalcantur L . in fin. d.
#.d./.24.hing ctiam prz mor-
tuo licet legatario rransmit-
 titur ad cjus hicredes 4, /2.,
§.L8g. AdS.gY
14 Quomodo cadem ves
o plavibusvelingmignre

Bibliothek

; S
Per: conjunctionem, qva

triplici modo fit Lig2. de #.

S-RE TANTUM,; cum duobus
feparatim eadem res relin-
qvitur k. §9. de lep. 3. qviideo
feparati vel disjunéti vocan-
tur, qvia nominum & rej
complexu und oratione non
junguntur §. 8, 4. L. an, §.10,
C.de caduc.voll. I, 63.de ber.in-
flit, VERBIS TANTUM,qVOs in
eodem legato folus nominii
complexus jungit, fi fcl. ea-
dem res zqvis partibus Titie
&Seje relinqvatur tunc enim
legatarii hihabent fuas partes
pro indivifo affignatas, qvia
non funt a&u divife 4./ 9.
partes autem pro divifo per
fe totum effe incipiunt / do.
I de V.S, RE ET VERBIS Sl
MuL, qvando una cademg;
res und oratione,adeoq; no=
minum ac rei complexu,plu-
ribusin (olidum relinqvitur,
ita ut per{fonz particulis con-
junctivis, aut fine illis, con.
juncte, pro und perfond re-
putenturd./. 142./.7. [f-de U-
[ufruct: accr:l. 36, §. 1.de beg. 1.
junctd L2g, §.1.de V. 5.

15 Quid
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g0 :
15. Quidopevaturillacon-
junihog

f. Jus accrefcendi, qvod eft
Jus qvo inter perfonas con-
jundtas deficientis portio ac-
cedit occupanti /, #n. §.10.
C.de cad.2oll. dummodo non
fit qvantitas, hzc enim, ex e-
numeratione perfonarum,in
fingulas divifa videtur /. s4. 7
decond, € dem. |, §4. §. pen,
- deleg.rl.7. deleg.2.  Uti
autem L=x Papia Poppza Juri
accrefcendi erat contraria.
Ulpian. tit, 17. & 24. Ita Imp:
Juftinianus eandem legem &
per cam caduca (uftulic L. #a.
C. de cad. toll. relitta tamen
fant veftigia.ejus in digeftis
b.104.de cond. & dem. |. 20, ff,

deberpes.l. 24 delib. leg.

16, in guibus caufis locwm
habet Fus accrefcends?

Nonin contra&ibus L110.de
P, 0.nifi res fit indivifibilis
l.s[ficomm.pred l:64.fd.con-
¢mb.emt.vel donatioqvaedid
Principe facta /. un. C,fi liber.
imper, foc. lib. X.{ed inultima
voluncate, ut hereditatibus,

legatis, & mortis caufa donas
tionibus 4. Lun, §.14, C, de
cad, toll, 1. 1. E5¢. ¢, de nfufr,
ace,

17. Qbtinctnc Jus accre.
[cendiin omui conjunitio-
ne?

Sicadem hereditas pluri.
bus relita fuerit, in emni
conjunctionis {pecie, falvo
tamen jure przlationis in-
ter conjuntos,locum habet:
qvia nemo poteR pro parte
teftatus & pro parte intefta-
tusdecederel. 7.de R. F.1.66.
de bered, Inflit. hinc & invito
heredi deficientis portioad
crelcit L un. §,10, C, de cad,
toll. exceptis cafibusin Z, go.
§.ult. €51, pen.de 4, H. Si au-
tem cademres legata fuerit,
diftinguendum erit inter le.
gatum proprietatis, & ufus-
frutus: In illa omnes con-
jundi, etiam verbis tantum,
jus accrefcendi habent /.16
S-ult- de leg. 1. 1. 89. deleg. 3.
d.l.un, §.11.C. 4,2 itatamen
utre & verbis conjundti dis-
jungtis, qvamvis ab initio {o-

TEETTET Sdum
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lidum , adeoq; jus non de-
crefcendi, habeit, praferan-
turd-loun.C.d.t.d.1.89.qvia
illi funt unius perfonz vice,
l.24.pr: deleg.1.In hoc,verbis
tantum conjuncltis jus accre-
{cendi non competit; hinc
Regulainufufructu pluribus
legatoobtinet: Tosiesjus ac-
crefeends effé, quoties in duo-
bus,qui in (ilidum babuerant,
concarfudivifum esil, ;. pr.ff.
de Ufafr: acer: 1. u. d.t. ratio
eft, qvodufusfructus, ceujus
perfonale, promtios ad pro-
prietarium revertatur, & ita
perfonam ejus, cui relictus
eft, non egrediatur /. 64, de 7.
D.hincetiam in proprictate
rei, poftqvam concurfum
fpes omnis accrefcendi cef-
fat,fecusin ufufructu/, 1. §. 5.
I~ de Ufufr: acor:
Ad §,0.

18 Duid jmris,f3is,cui fun-

dus alienus legatus e}, po-
ﬁm proprictatem, dedacto
ufufrulln, emevit 2
Qvamvisilliinterim ufus-
fructus ex titulo lucrativo

Universitats
Bibliothek

‘obvenerit, integrim tamen

268
fundumre@é ab herede pe-
tic, nec in paenam plus peti-
tionis mncurrit, qvia ufysfru-
Ctus non eft pars fundi, fed
{ervitutislocum obtinet lz5,
de?,8.1,66. §,4, deleg, 2. -
qvum tamen eft, ut heres
tanto minoris ex officio Ju-
dicis condemnetur, qvanto
minoris nudam proprieta-
tem emiflet,qvia ufusfrudtus
etli injurc,'&non in parte
fundiconfiftit, tamen rej e-
molumentum continet 4.,
66. §.6.probéautem hic no-
tanda eft differentia , inter
jus ationis, & officium Judi-
cis actioni deferviens, junge
S. 28.de R. D.

Ad §. 10,

19. Qtid [§ ves legatavii es
dem legata fuoris ¢
Siresplenojure & irrevo.

cabiliter fuerit legatarii, ip.

utiliter ei legatur, qviajam
antea ejus eft /,14. §. pen f

 deexcept, vei jud, nec firmas

tur‘leg{itum fi vel legatarius
cam alienaverit 7, 41, §. (N
Kk - de ]eg,
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262 -
deleg. 1.1, pen. ff. de R. . cui
,opponiturl. L.§.#lt Jf- de Reg,
Caton. Aliud dicendum fires
illarevocationiacreftitutio-
ni fuerit obnoxial, §2.§.1. §6.
pr: &8 §.nle.deleg. 1.
e Ad §.11.
20, Svespropria qnaft ali-
enalegata fucvit?

~ Sive iila teftatoris, five
legatariifuerit, legatum va-
let,2um qvia exitum volun-
tas defuncti habere poteft,
tum qvia plus valet qvod eft
in veritate , qvam qvod in
opinione §.11.4. 2./.9.§. 4. /-

de Fur. &facl, ign. l. 2. S5 0

pro empe, Fallit tamé hac re-
gula non tantum in delictis
§-7.Inft, de obl.que ex del, fed
&incaful.is f- de 4.H,
: Ad §.12.
21 1 rem [nam legatam
tef3ator pofiea alienaverst
el oppignoraverit?
Nihilominus heres eandé
rxftare tenetur, /, 18 /7, de
adinzleg nifi ex titulolucra-
tivo, adeoq; fpontaneo mo-
tu & fineulld necefiitate facta

http://purl.uni-
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fit alienacio 4., L18. 1. 24. .
d.t.vel heres probaverir te-
ftatorem adimendi animo
rem eam alienafle vel oppi-
guorafle/, 11 §:12, deleg. 3,
: _Ad §.13.
22. Quodnamef} legatum
liberationis 2
Qvando creditor debito-
ri fuo jus ad rem aliqvam,
qvodis exobligatione habu-
it, remittit, h.e, liberationé
adebito legat L 2o, ff de lib,
leg, tunc eqvidem mon libe-
ratur debitor iplo jure /. 44.

de 0,65 4, [ed Teftatoris he-

res, nifi fortd temporalis fit
liberatiol.7. §. e, 651. 8. §.1.
d, ¢, ope exceptionis in per--
petuum cxpellitur /, 3. 4. &,
imo iple debitor, leu lega-
tarius, herede nen exigen-
te,agere poteft adacceptila-
tionem. & liberationem 4,
l.3.8. 3. b.t, qviaremiflioju-
risadremlegataeft/ 1,/ 4.2.
Ad §. 1q. :
23, Poteftne debitor credi-
tori[wo debitumlegare 2
Legatum hoc, nifi pingui-
us fit:

rostock.de

UFG



Universitats

us fit ac ipfum debitam, ad-
eog;plus in legato qvam in
debito, non valet; qvia lega-
-tum, ceu donatio, non habet
locum, ubi nihil lucri ad le-
gatarium venit 47g; §. 1, b.
plusautéefltinlegato, qvan-
do id qvod {ub conditione,
vel in diem, vel exnaturali,
velexpratorid duntaxat ob-
ligatione debetur , legatur
puréac fimpliciter L12.de 7,
S.1.78. &5 /¢q.de leg,1. necre-
fert {i vivente adhuc tefltato-
re dies aut conditio extite-
rit, {iqvidem Imper: Juftini-
anus, rejectd opinione J&i
Pauli/, §2. /- de Leg, 2. fen-
tentiam Papiniani / s. /£ 44
L, Fale. adprobavit,qvod ipfe
in 4, §.14. fatetur.
: Ad§. 15.
24 Valetne legatum do-
resd 8
Omnino, fum qviaexcom-
modo reprafentationis ple-
nius & utilius eft pre vel re
legatii, dotis qvamfa&io de
dote §-15.6.0.77.§ 12, de leg.

2.quonidolimex Lz 72 dos -
annua, bima,trimd die,id eft

Bibliothek
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tribus penfionibus annuis 7,
3. deann,leg, . 41, 8.1 fF de.

man. tefi. & hodié res immo- -

biles qvidem ftatim, res mo-
biles auté poft anni petitur/,

‘un.§.7.C.de rei ux.adl. legatii

verodotis indiftin&¢ fatim
poteftpeti/.1. §.2.4. nechoc
fine ratione,zum qviarepeti-
tioni dotis obftare poflunt
pactad. [ 1. b, juncte 2 2, de
pacl, dot. tum qvia impenfe
dotem minuunt. 4. /.1. §- 4,2
b de impenf, in res dot. tum
qviadotislegatum valet, et-
iamfi nihil fitillatum, modo
certa pecunia,vel corpus cer-

‘tum, aut inftrumenta- dotis

fuerint demonfirata /.6,4. 2.
lo 25 [ de lib. leg. qvia fala
caula legatum non vitiat §,
Lbol 75,8 1, deleg. 1. | gg.
§.10,ff de leg. 2. Et {1 mulieri
fimpliciter 4 marito aligvid
legatum fuerit,poreft pariter

legatum & dotem petere /; -

un,§.3. Cderei ux. ad3,
: - Ad§:16.
25. Quomodo extinguitur
legatum [i vespeveat ?
- Sires {inefacto, h.e. fine
Kk 2 : - culpd

http://purl.uni-rostock.de
Rostock /rosdok/ppn747238421/phys 0015

UFG




Universitats

264
culpdac mord heredis perie-
rit, legatario, qvia 4 morte
tcﬂatorls fac’hls eft dominus,
decedit /.26, 47:8-1. 8 feqq.de
deg. 1. tum qvia res fuo perit
dgmxlaol o depzm. aét.
tum qvia' interitu rei debi-
tor, {i nulla ejus mora fit, li-
beratur /. 23.de 7, 0. Sic et-
iam manumiffus fervus, qvia
commercio eximitur, morti
comparatur gz, ff.de [ol. &
heredem; fi fine ejus facto
eontigerit, liberat, cum alias
ad zftimationem teneatur
d-l.or.d. 1 47. Liir. §.1. d, leg.
0.l 25, . ad SC. Treb. Etfi
qvantitas vel genus legatum

fuerit, legatum indiftincte

debetur, qvia genus perire
nequit /.1t C, ff cers. pet. 1, 30,
§.4.f: ad L. Falc,
Ad §. 17:

26 Quidfiex vebus pluriby
legates guadam pevicrit?

Siomnesillzres fintaqve
principales, qvthdam pe-
gemtis religve omnind de-
bentur;ficancilld cum liberis
legard, & ancilla fola, & liberi
Sli: debentur 4 62Jj’ de leg,.

http://purl.uni-rostock.de
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1. qvia liberi nati nen acce-
duntancillis 2. 63. d. 2.1, 2. ).
depec. leg, Siveroqvadamil-
larum aliis accedant, tunc
fublato principali tollitur ct-

iam accefforium : ita {erve
cum peculio legato,extincto
vel manumiffo ferve,nec pe-
culium debetur, d. /. 2. de per.
Jeg. & fundo cum inftrumen-
to legato, fiindo alienato, et-
iam inftrumentum, nifi alia
fuerit teftatoris voluntas, ex-
tinguitur L1/ 7, . de fund.
inflr:

27, Qua ¢it differentia
inter fundum nfiraclum
€9 cam inflramento.
legatum ¥

Plenius eftlegatum inftru-

- ¢ti, qvam inftrumenti/, 12, §.-

27, v de Infir, vel infrum..
Qvia inftrumenta fundi de-
notant rerum apparatam- fi-
ne qvo exerceri-non poteft
poflefiod, L, 12.pr:l. 8. /- eod.
fundusautem inftru&us (up-
pellectilem etiam & pecora,
pafcendi caufa parata, contt-

netd )1z §oar, Lz Cide 0.5,
: ' Ad
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28. 9wid obinct grege le- RF

gato?

Uti tria funt corporum ge-
nieral;zo.ff de Ufic. ita grex
eftcorpus ex diftantibus ca-
pitibus conftans. {cil. ad mi-
nimum. decem ovibus vel
qvatuorporcis L. ult. ff. de 4-
big. §. 18. b, qvo legato fi
vel unaovis fuperfit,debetur
legatario, #um: qvia in und
ove grexconlervaturarg. l.7.
S.alt ff. quod cuj-univ, l.1. §.
17.ff de vi &viarm..tam qvia
gvodex re noftra fuper eft,
noftrieft /. 49.§. 1. ff. de R. V.
tum qvia grex ceu corpus u-
niverfale, peculiiinftar, aug-
mentum ac decrementum
recipit,adeoq; ex. und ove
poteft renafci grex arg, /, 76.
B de. Fudic. li21. 22.. de leg, 1.
tum qvia unumqvodgq; faci-
lius: {uz naturz redditur ac
confervatur, qvam in aliam
caufam transfertur/, z7.5.fin.
fdepact. Lo §.1. [ de duob,
ress, tum qviavoluntas tefta-
soris, utiintoto,ita & mini-

Bibliothek

md parte continetur L.z, de

Ad §‘. 19/,,<

29, Quid ﬂammdaﬂﬁ in

adibus legatis

' Adibuslegatis etiam co-
Iumnz & marmora conti-
nentur, adeoq; omnia illa
qvaterre cohzrentvel alias
firmiter affixa funt, Germz:
&0 und Nagel fifi/legatoce-
dunt. /. 2ziin fip.at enim grex
eft corpus ex multis capiti-
bus, ita zdes ex multis parti-
bus conjundtom. Imé fiz-
des corruant area debetur
d.l. 2x.in fin. d.t. |, 79, §. 2.

fodeleg. 3, junge 14, §.fins

de leg.n..-
: Ad§.20. ?
30. ouid [ipeculium fit lg-
gatam ¢

Qvoniam peculium, cew
res univerfitatis /, 16. ff, ad
SC. Treb. crefcitac decrefcit,
atqve adeo vari¢ mutatur,

1.65.deleg, 2. intereft (1) an.

mutatio hzc fiat vivo vel

mortno.teftatore. Si viro,, -

commedum ac damnum le=
Kk 3 gatarii
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gatarii eft 8. §. 1. f depee.
les. Simortuo, vel ipfi fervo
eft legatum, & omne acqvi-
fitum cedit legatario, lega-
tiq; hujus dies cedit, h. e, in-
cipitdeberi /. 213.:.de 7. S, ab
aditd hereditate : Si extra-
neo, tunc qvod poft mortem
teftacoris & ante aditam he-
reditatem, ex rebuspeculia-
ribus,legatoaccedit adlega-
tarium duntaxat pertinet,ni-
fialiud teftator dixerit /. pen.
jf depec.leg, gvia hujus lega-
tidiescedit A morte teftato
ris [, un, §. 1. C. de cad, toll.
juncta lu.& . 2. ff quand. dies
leg.fervoa,legato peculium
non eft legatarii L 24, f. de
pees leg. uti-nec ad fervum
manumiffuminteftamento,
aliterac ad manumiffum in-
ter vivos,pertinet,qvod pro-
batur ex Conftit: Dioclet, &
Maxim. inl.un C.de pec.ej.qus
' Jibert, mer. cum refcriptum
Severi&Antonini non extet.
2 she AR o
-2, @jﬂidﬁjum ant falla
fint legata?

:Si jura h. e. obligationes
nomina, & actiones teftator

http://purl.uni-rostock.de
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tertio cuidam legaverit, he. -
res duntaxat, eciamfi debi-
tor non fit folvendo, a&io-
nes cedere debet . 44, §. 5.
6.Lios. ffode leg. 1fiautem liti-
giofanomina fuerintnihilni-
fi qvod heres obrinuit debet,
qvia litis eventus ei relictus
videturl3. jundtd Auth,ifeq.
C.delitig. & porelt ipfe lega-
tarius ante ceflionem,fenan-
teqvam Procuratorin ré {ud
factus fit,utiliactione experi-
ril.18.C.A.¢.fivero ipfe tefta-
tor exegerit debitum, lega-
tum,qvianonamplius eft de-
bitum, expirat, /. 7s. §- 1. de
leg.v, Loz1. ffs de lib. leg. obla-
tum tamen & depofitum 4
debitore debitum legatarius
jure petitli. §, 13. ff. deleg. 3.
FaGtum etiam heres praftare
debet, nifi {it contra bonos
mores, fit & poflibile /. 112: §.
pen. ffi deleg.1.1.114.§., 8. eod.
l.41.§-8.deleg, 3.
Ad §0 22, 7-;.
2. Poteflne legataring ex
plavibus yebns legatis opts-
- mam eligere? :
Ele&io feu optio, vel eft
cX lege
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exlege,vel ex provifione ho-
minis, adeogq; vel tacita, vel
exprefla ; 1ls, qva legatum
generis dicitur, locum habet
qvando genus, qvod logici
fpeciem vocant, eftlegatum,
tunc qvidem, {i corpus lega-
tum fuerit,electio eft legata-
rii, l.108. deleg.1. 1, 43.de leg,
2.ita tamen ut nec poffit o~
ptimum nec tencatur pefli-
mum eligere /,37. ff. de leg. 1.
Her, qva legatum optionis
vocatur 2.2, ff. de opt. leg. &
olim actus legitimus erat &
conditteonem in {e habebat,
optimum tribuit/. 4.1 14. de
opt.lzg. aft bodie zq; ac ele-
&io ad heredes. tranfit /, u/z,
Comm«de leg. .
Ad §, 2144
22. Quibws povest aliquid
legart?

Cumqvibuseftteftamen-

ti fadtio, len qviexteftamen-

to aliqvid capere poffunt,
junge §. 4. deber. qual & diff.

itadeportatonihil poteft le-

gari, licet pofli mortis caufa
capere b 30, [f de mort.. canf;

X 267
donat, Et qvamvisnetciv_i-~
tatibus, vicisaut collegiis o-
lim legari qvid poterat, ta-
men pefteaid mutatum L/p.
tit, deleg, §.26. L.32.1.73, §.
wlt g, 122.ff, delegaa.

Ad§.25,
34. An inceris perfona
posfitlegars?

Perfonz plane incertz,

gvam incertd opinione ani- .

mo fuo teftator {ubjicit, &
qva certo judicio demon-

(trari neqvit, arg. l. 18, [f de

B. P. cont. tab. nec olim'nec
hedié re&e legaripotelt Lo,
§.0.ffde her.infl.l.70,de V.\S.
qvia certum debet effe tefta-
toris confilium /p. ti2, 24.

“nifi ex certis perfonis, (it per-
fona incerta /5. L14. ff de

yeb. dub, Graca a. Juftiniani

conftitutio, circa perfonas

incertas lata, cujus mentio
fitin §.27. 4.2. & qva corre-

Gtoria fuit juris antiqvi, peri-
" it, ejus tamen fragmenta col-

le&a funt in /b, 6. C, tit. 48«
Qvamvyisa. ex {ubtilitate ju-
ris veteris incertz perfona

nihil
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268 : o :
nthil potueritlegari, tamen

" graturalis ratio foluti repeti-

tfionem, fen condiGionem
indebiti,excludityerg. k. 10. .
de 0. 654 .

Ad §. 26.27. 28.

25 Quid fipofthumo fitle-

gatsm¢

" Quoniam nafciturus ideo
inter perfonasincertas refer-
tur, qvia incertum eft unus
pluresvenafcantur an nullus,
poftumus alienus, qvi natus
jura {ui-heredis non confe-
qvitur, cidefuo exfingulari
favercaliud ftatuendu, olim
nonpoteratheres de jure ci-
viliinftitui, necei qvicqvam
legari §. 26, b. t. Sed prator
dabat inftituto bon.pofl. (ec.
tab.l.z. . de bon. poff. fec, tab.
cujus intnitu dicitur in §, 24,
b.qvod & ante {cl. jure pra-
torio, & nunc {cl. ex conftit:
Juftiniani, medo ex eventu
certa fiat, inftitui poffit: nifi
velimustextum corrigere &
partictlz adverfativa ancem
negativam adjicere, utintel-
figatur de polthumo fuo 4rg.

1. Gallus ff. delih, €5 poflb. Sed
illi corredtioni conftans o-
munium codicum lectio repu-
gnat. Limitaturtamen fen-
tentia (uperior (1 pothumus
natus (icexilld perfond cujus
nuptie omnino funt LL. pro-
hibitz, uti nafciturus ex vir-
gine veftali, qvod.is non pol~
{it heres inftitui, nam de
prohibitd fangvinis conjun-
&ione textus hic accipi ne-
quit. e
Ad§,29,
36. Quid fiin nomine lega-
tavifitcrratnm?
Qvoniam vocis minifte-
rio utimur, & nominahomi-
num fignificandorum gratia
reperta {unt,utdemonftrent
voluntatem dicentis /. 7. §. z,
1 de fisp, leg. error nominis,
fi de perfond conftiterit, le-
gatumaon vitiat, 4rg./, 4, C,
de Teflam, qvia major debet
effe ratio voluntatis qvam
verborum /, 21, C. de leg. /. 2,
C. comm. de leg. dummodé
defignatio vice nominis fun-
gipoflit/. 6z, §.1.f; de ber. in-

Jlis,
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. Ad §.30: &

30, 9n1d [i falfa demon
ﬂrdtto lfgato /;t 4dieé¥a?
Fal(a demonftratio, i. e.
fi fallo argumento rem. defi-
gnat, fiveeafitinperfoni le-
gatarii, {iveinrelegata, qvia
hzcinter nullaha&enus (ub-
eft diverfitatis ratio, legati
non vitiat L. 3;.34. ff. de cond,
& demonfl. :
Ad§. .z
37 Qutdficanfsfallafit 2
Sicaufa impulfiva, legato
adjeta, fit falfa, non nocet,
l.17. §.2. d.¢, nifi herés pro-
bare velit, teftatorem , i fal-
fam caufam {civiflet, non le-
gafle. /.72, §.6.d. 2. vel caufa
illafubconditione preftandi
fit adjecta d. 1. 17, S.pen.d. 1,
§.pen.f.de V. 0. '

38 Quanam et differen-
b1a wuter conditionem €5
moduwm 2

Conditio eft caufa qvir fu-
fpenditlegatum, modus au-
tem eft adje®iocaulz finalis
qvz oftendir, qvid legatari-
um exlegato facere velit te-

Bibliothek

: ﬁator,&lcgatum non fufpen-

269

dit L.17..§. fim, [, g0. b. ¢. hine
conditionis particula eft Sz,
modi autem ¢, & itain illo
effedtu, qt. implementum
reqvirunt, conveniunt 4. Z,
go.in qvd negariva letio o-
muino fufpetaett, /, 1. f de
leg.3.1.1.C.de bis qua fish mod,
interim qvd formam re@e
opponuntur Rubr: b, ESRybyrs
C.dedonat. que fub, 1, 44. 7
de 0,&° 4,
‘Ad §. 32,
59. #Anfervo bevedis veSé
legetuy 2

Servo heredis,fi pure,inu-
tiliter legatur, quia, qved il-
li, domino legatur /. 31, /% de
bered, infl. nemo autem -
mul heres & legatarius, feu
{ibiipfi obligatus effe poteft
lo12.18. u6, fF, de leg.1.nec va-
let fi poftea, vivo adhuc te.
ftatore, poteftate heredis
exierit, propter regulam Ca-
tonianam /. 1. de reg, Caton.
Qvatamenad legara condi-
tionatanon pertinet /, 7. 4. d,
¢, itaq; {ub conditione fervo
heredisret legatur §.z2. 4.

Ll 40. Onid
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Ad§.33.
40 Quid [i domine beve-
‘ du legetnr
~ Legatum,{iin eddem cau-
si permaneat heres, & juffu
domini hereditatem adierit,
evanelcit: interim tamen va-
Iet,qvat.dominus poteft non
velle ut fervus hereditatem
adeat,vel etiam fervus poteft
manumitti, velalius heres,
fi inalterius'poteftaté trans-
latus fit, per eum fieri, & fic
legatum f{uftinetur./. 21./.65.
Si1.deleg, 1.
Ad §.34-

41, Poteftne legatam foribi
ante heredes s Jitutio-
nem?

Olim ante heredis inftitu-
tionem inutiliter legabatur,
qviatotius teftamenti vis ex
inftirutione heredis depen-
debat /. 1. de Fur. Codic. a-
deogq;legataprapolterereli-
&avidebantur Ulp.infr. tie,
25. §.14. Sed ex conltitutione
Jultiniani, qvod & veteribus
JCtis civile & zqvum vide-
batur,potior ratiocfle debet

‘E' T
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fde leg,2,

voluntatis teftatoris, qvam
ordinis criptura /. 24. 25. G,
de Teflam. jun&ta 1, 77, §. 12.

- Ad §.35- :

4.2. oAn poit mortem bee
redis antlegatavit vellié le-

geturd

Olimnon licebat Up, #r.
25.§.15.2um propter incertitu.
diné futuri heredis autlega-
tarii, 1, 70. de V., S. 828 Lo
tumqviano eratadverfus qvé
actio pofletinftitui; fed qvia

-infideicommiffoid anteare~

ceptum erat Up.d.J.§.slng,
§.3-deleg.1. & poltea legata
fideicommiffis funt exzqva-
ta, hodi¢ ifthoc modo legata
& ftipulationes valent /. unm.
C.utatl, abber, Hoc tamen
legatumycum beres morictur,
autlegatarins, etia olimvale-
bat /. 4. §. L quand. dies leg,
junge §.13. Infl, de inus, flip,

: Ad §.36. ;
43. Paletne legatum pee-

ne nomine veliltom ¢
Jure veteri; qvo legatum
in benevolentid erga legata-

rium
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rium erat pofitum /, 2.

B

mand.l. 5. §.6. 17 de leg, pre- .

Sfland. ralis coercitio in tutu-
rom collata non valebat wip.
2it. 24, §, 17, Lz de condse.
& dem. - Jure autem novo,
dummode peenaaficriptand
fic factiimpoffibilis, probro-
fi, aut legeinterdicta, hace-
nim pro no (cripta habentur,
legatum valet L. #n, C. de bis
quepean. qvialicitum eft te-
ftatori, eum qvem honora-
vit,honefte ‘onerare.

273

4. Quotuples eI pena?
7 Triplex r.noxiz vel crimi-
nis vindicta, feu deli@i zfti-
m_atio Loyt §or.de p, S oy
Dxfpoﬁtiva,qucoercitionis
caufalegatario vel herediag
feribicur,&conditionis inftar
infuturum confertur 4. /.15,
&d.1. un, C. paenam enim 3
conditione voluntas teftato.
ris {eparat /.2, £ 4. . 3.Cone
ventionalis, qva eft conditio
ﬂ? pulationis, S:19. . de inye,

Sfp,

ki ey oD BT . % |
DE ADEMTIONE LEGA.
TORUM. e

45. Qaomodo cobavent
SS hajus trtnls 2
Legatumriterelictumre-
vocatuy vel in folidum, gva-
tenus ad hereditatem iterd
refertur, & dicitur ADEMTIO
pr: 4. vel fecundum qvid,
qvatenus de perfona in per-
fonam transfcribitur, & dici-
tur TRANSLATIO. §,1. &.

Bibliothek

Ad pr: ‘
46. Quid eff Ademtio [e-
. gatorem ¢
Efta&us ultimz volunta-
tis, qvoin eodem,vel alio te-
ftamento, vel etiam codicil-
lis, qvibuscund; verbis,mu-
tatam teftatoris voluntatem
declarantibus, antea legati
iterd revocatur pr: 4, idg; i-
Ll2 deo
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dco,qvna ambulatoria eft Ho-
minis voluntas ad cmrt?mu
vite exitum g Fh el €.
de SS. Euclefl & nemo illam
- fegem fibi dicere potﬁﬂt\ ut
religvendo aliqvid-4d priori
wvoluntaterecedere nonlice-
at /.22, deleg.3.,

Ad it

4 Ouid ¢f translatio

lt‘gau?

Adtus qvo teftatorid qyvod
alicni rcuqm lpﬁ adimen-
doyin alium tran sfert.§.2:.4.
l6ﬁ'ead translatio autem
itidem exvoluntate teftato-
ris cen(’enda elt La.ff. de s
quepen.nom, diciturg; taci-
ta ademtio l;.jf bote

AD TIT, XXII

DELEGE FALCIDIA.

Ad Rubr:

48 kal ¢ft Lex Falcz-
"dia?

Eft plebifcitumlatumé P,
Falcidio Trib, plebis tempo-
reAugufti,qvd heredibus,eo-
rumq; fuccefloribus, ficieum
eft ab hereditate legartis yvel
fideicommiffis ultra detran-
t€ oneratd vel plane exhau-
ftd , per retentionem vel
actionem , qvartam detra-

here partem pridnfl. L1, 77.
A B2k 10 Cead. c.6 diff. 2.

49 Quomodo cobgrent
§§.2

Del Falcidiz caufis exter-
nis agicur po: de perfonis qvis

http://purl.uni-
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bus competat §.1. de modo
detrahendi, re{pectu qvanti-

. tatis, {en objedti §. 2,refpe-
- ¢tu qvalitatis, feu formz §. 7,

Ad Pr:

go, Cur introdulla cit
L Falcidia 2

Tum qvia de jure 12.tab.
teftandi ac legandi puteftas
nimium libera erat {.120.de
V. S. adeoq; fape inteftati
moriebantur teftatores,cum
heres, propter minimum lu-
¢rum, hereditarem adire re-
cufarct,pr h. L1t qvxaneCI
Furia Camma, qva ultramil.
le alles , feu aurcos, fingulis |
“(T\‘C&‘

rostock.de
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legatatiis;necl. Voconiag,vd

: : 274
fit, id poflit imputare /. 32.§,

plus’ gvam heredi relictum peni B L5 L cui phus,

siemo legare poterar, fuffici-
ebant Theoph. b- adeoq; & te-
ftatorum, ne inteftati mori-
antuf, & heredum gratia, ne
adetindo herediraté damnd
fentiant, L. Falcidiaintrodu-
Ga eft, & teftamentorum
conflervationi maxime con-
tulit,Ly1.ffob bt -

st Quidctt Quarta Fal-

crd1a?

Ef qvarta pars heredita-
tis, gvalegatis ideo detrahi-
tur, ne heres plantjrepudiet
hereditatem , vel eam ade-
undo damnum incurrat pr:
191, .17 b #, hincetiamin
fucceflionibus ab inteftato
Jg.fF &inmortis caufa do-
nationibus obtinet/.5, Lpen.
C.b.2.0finC.de mort.canfdon.
{ecusac inmortis caufa capi-
onibg LS. 8:0.07.110.2. jundta
1. 54, decond. & dem.L.31.36.
38~ demort.canfdon.uti nec
legatariis , ‘qvia in illis ratio
confervandi teftamenti cef-
fat, competit 4 47. §.6.2. licet
fideicommiflario,fi gravatus

Bibliothek

52. Quwibus vemediss de-
trabiiur guavta Falcidia?
~Siveunus, five plures fint
heredes, vel habent jus re~
tentionis /,26. 7. 4,2.1. 28, C.
de R, V.vel candictionem in-

debiti,feua&ionem exL.Fal- -

cidid /1. §. 1L f . 2, .14, §. L.

L1s. §.1.1. 93, vel vindicatio-

némd, [ 26. ff 4. vel'etiam

attioneminfa&um/. 77, §. 2.

deleg, 2. :

53. Quando cellas detva-
Ctio quarta ?

1. Siteftator eam prokhibu-
erit Nov.1.c.2. Auth. (¢d cum
C. 4. t.quod & tacite fieri pof-
{fe DD. concludunt ex Aoy,
19. ¢ . Auth: cd & C, b. ¢,
2.In dote przlegata /. 57. 4.
3. In teftamento militis /7.
C.h. a.Siheresnon fecerit,
inventarium 4. Now.1. c. 2./.
fim, C, de Jur.delib. 5,Siper

igorantiam juris integra le-
gatapraftiterit/,9.Ch.2, 6.

fi qvibusdam integralegata
folvendo judicium defundti
agnoverit Nov,1.¢. 2.2, 7. 8t
“Lizg volug-
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274 : A
voluntatem teftatorisadim-

plere neglexerit Now. 11, §.
12, Inrelitis ad pias cau-
fas Auth. fimiliter C.b.t.idem
ftatuir, qvoniam autem ejus
auctoricas valde fufpectaeft,
ha@enus decifio ex /. 1.§.r.
b.¢. petenda erir, nifi forte
heres moram commiferit
Noy.\prlerz.  Ad§.1
§4. tn Quibns bevedsbus
logwm habet quarta Fal-
cidig ¢
Sihereditas, pluribus reli-
&a,fuericonerata vel exhan-
ftalegatis, in {ingulis heredi-
bus,gvorum pars pregrava-
ta eft, ratiolegis Falcidiz po-
nendaett/. 73. 7. 4.2 qvialex
heredi caufalataeft, & pro-
inde cuicunq; heredi com-
petit/, 71.4.¢. AdS§. 2.
55. Quando gnantitas pa-
tremontt computanda
Quantitas patrimonii, ad
qvam ratio L, Falcidiz poni-
tur, témpore mortis teftato-
ris (pectandaeft, abillo enim
tempore hereditas effe in-
telligitur,&legata debentur,
Sive itag;aucta illa, five im-
minuta poftea fuerit,heredis

periculo aut commodo erig
L.30.l.73.f7%.¢.Si tamen fpe-
cies legata fuerit, debicor in-
tericu ejus liberatur 1 ;4. §,
fin.de leg 1., z(f.§.1._,ffeod,prc-
tia autem rerum ineuncur,
quatCﬁUS res comml_lmtcr &~
ftimantur/ 62,63, 4.2,

560 Qutd vmputatur in
Falcidiam?
Omniailla qva heres jure
hereditario capit, non auté,
qvalegativel fideicommiffi
jure,aut conditionisimplen-
de caufahabet L74.76.01.
b.t. nifi contraria it teftato-
ris voluntas /. 22, 5. ¢.
57 Qmdde fruitibus

heveditaviss Batuendum?
Qvoniamad tempus mor-
tis ratio L.Falcidiz redigitur,
heres perceptosinterim fru-
¢tus non computat, nifi vel a-
liudceltator voluerit, vel (ati
fuerint tempore mortis, vel
etiam maturi, qvia tunc pars
reihabentur L.g.30. 73, ff. . ks
44.de R. V. qvantitatem au-
tem patrimonii ipfe heres

determinare ac probare de-
bet L1y, ffide probas. ;
Ad

http://purl.uni-rostock.de
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Ad§ 3.

57 Qwomodo computatur
- quarta Faloidiz?
Itaratiol.Falcidiz ponen-

da, ut primojdeducatur @sa-

lienum, & qve illi annume-

AD TIT:

rantur,utfunerisimpen(y, le.

gataenimde bonis defuncti

praftantur/. fin. §.9.Cde Tur.
delib. bonaautemnon intel-

liguntur,nifi beent, h. e, qvae

dedu®o =zre alieno (uper-
funtl. 79, §.1. . de V.5,

XXIIL

- De
FIDEICOMMISSARIIS HEREDITA-
TIBUS, & ad SC. TREBELLIANUM,

Ad Rubricam & Princ,

5§ Quomodo coberent §§,
1n hoctitulo ¢

A modo teftandi direGto
Imperator progreditur -ad
relitionem obliqgvam , a-
deoq; ab inftitutionibus &
legatis ad fideicommiffa, &
ita 4 qvarid Falcidiaz, ad
qvartam Trebellianicam pr:
Fideicommiflum aut€ con-
fideratur velin canfis, exter-
nis §. 1. internis, feu materid
& formad, §. 2, vel effectibus,
qvi proponuntur in gencre
§.3, in {pecie, qvd SC. Tre-
bellianum §, 4. & SC. Pega-

Universitats
Bibliothek

fianum §.5. qva conferuntur

§76. transfunduntur §.7. &

obflervantur etiamfi vel ¢x
parte qvis (it heresinftitutus
§. 8. nificertares loco qvar-
tx fuerit pralegata §,9. Nec
tantumin teftamento, fed &
abinteftato fideicommiffum
relingvi §. 10. & fideicom-
miffarius iteri onerari pot-
eft §.11, modo fideicommif-
{umrite probetur §. #/s.

59. Quid eft fideicommps -
faria bereditas?

Eft fideicommiffum uni-

verlitatis, /, ult. C,de fideic, |.

1. C.de
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276 :
1. C. de 88: Ezel. qvo tefta-
mentarius vel legitimus he-
res, qvi fiduciarius appella-
tur /. 46. b, ¢t.itaoneratus eft,
utcogatur aditam heredita-
tem alii, qvi fideicommiffa-
rius dicicar,pure vel {ub con-
dicionereftituere §.2.7, b. 1.
3 qvo hadenus differc fi-
deicommiffu (ingulare,qvod
legatis eft exzquatum #iz,/éq:
60, Quid est quaria Lve-
belltanica ¢

Eft quarta pars heredita-
tis, qvam heres, fideicom-
miffo univerfali gravatus, ex
SC.Pegafiano §.s. 4. 2- quod
pofteain Trebellianu transs
fufum eft §. 7. 4. 2, ex heredi-
tate detrahit,Jratamenutle-
gata & fideicom mifla,& qvx
conditionis implenda caufa

relita imt,& frudtus medio,

tempore percepti,nifi liber,
fint /. 6. C, b.t. ineam impu-
tentur /, g ff«4d L. Faicid.
118§ 1 Lin 2 Sezi i bt

Y. T SV ‘
61 Quannm et canfa ef-
fiarens fideicommes[i?
Auguftus Celer, quiycum
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antealegataprecibus faltem
& rogatu, fine vinculo juris,
obtinerent, gragd qvarun=
dam perfonarum motus, fi-
deicommiffaip(x praftiticac
confirmavit, adeeq; inaffi-
duam id poftea converfum
eft JurisdiGionem, ut abIm-
peratore Claudio tandem
duo Prztores fideicommil-
{arii crearentur, qvi fine fpes
cialimandato jure magiftra-
tus, qvamyis extraordinem
L g, §. 2. de V. S, de fidei-
commiffisjus dicerent/, 2. §.
32.ffde 0.7 1.78. §. 6. /- de
leg.z .92 de cond Sdem. -
; E :“"Ad §. z,’

62. Quanam cf} materia
€5 forma fideteommesfi2
Utiobjectii fideicommifli
univerfitatiseft-tota heredi-
tas vel pars ejus §. 1. 4. 1ta
formaeflentialisineo confi-
ftit, ut, nifi legitimus fit he-
res, aliqvis directo, h. e
verbis civilibus, inftituatur ,
ejusq; fidei, ut hereditatem
illam , vel partem ejus , alii
reftiruat commictacur £ 14,
C, de fideicom. Poteft autem
ST S fidcicome
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fideicommiffum, qv4 form3
accidentalem,relinqvi pure,
exdie,ad dié,vel fubconditi-
one,qvia ratio L7.f-deR.f.in
illo ideo ceffat, qvod heres
fiduciari? femper talis mane-
at & dicaturL g8, o de her.in-
ffit.adeoq; in fideicommifio
hereditas adita duntaxatab
uno herede in alium devol-
vitur, qvod fierinon poteft
nifi mediante reftitutione,
poltgvam iple heres eama-
depruseft,ls. C,de impub. &
al.fubfl. Ad §.3.
63 ;{@:{1 operatur p;'.eﬁa-
t10 fidetcommes 13
Ipfe heres qvidem, etiam
poft reftitutionem; talisma-
net /.88 de ber. Inft. adeog;
fummo jute commeda & in-
commoda hereditatis reti-
netarg.l.79, bt Ly . §.10. de
minor,l. 2, C. de ber, wel 4éf,
vend.qvoniam autem abfur-
dum eft, illum, pro nullo vel
admodum exiguo lucro ,
tamgravi oneri involvere
arg, b.10. C.de R, T. oppolitd
exceptione, z4m exincerpre-
tatione prudentum,qva olim

Bibliothek

Rostock

: - any
interponebantur flipulatig-

nes Ulp..infr: tit, 25. §. 23,
tumper placitaSCrorii§. 4.5.
b.fedefendere poteft 11, §.4.
A.Is autem cul reftitnirur he-
reditas, ftatim, ¢tfi nondum
nactus fuerit pofleflionem,
dominit acqvirit /, 63. 6. 2. &
modo heredisloco eft,qvan-
do fcl. tota hereditas /. 125.
de R, Jmodolegararii,qvan-
do pars ejus ex fideicommif-
fo ad eum devoluta eft §. .
b, 1.
; Ad§, 4.
6.1, Qaid et SC, Trebel-
{1anum 2
Qvod tempore Augufti,
Anvaxo Senecd & Trebellio
Maximo Cofl. fattum eft, ,,
qvecantum, utreflicutd he-
reditate actiones omnes,qva
heredi & in heredem dari fo-
leat, his &in eos, qvibus §-
deicommiffum reftitutum,
darentur 4.2 1. §.2. 4. Adeog;
poftilludSCrum utiles actio-
nes,cumdiredta heredis per-
fonam relpiciant, Prator fi-
deicommiflario & contrae-
umdat §. 4.5,z qvia cumre.
Mm ftitutione .
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27%
fricutione hereditatis etiam
a&tionesin fideicommifarid
transferuntur /, 1, §. 8. 5.
: Ad §.s.

65. Quid ¢i* SC. Pegafia-

num?
vod tempore Velpafiani
Pegalo & Pufione Cofl. lati
eft, qvo heres reftituens, ad
exemplum L. Falcidiz, qvar-
tam hereditatis partem reti-
rere poteft : Unde etid hac
qvarta paffim qvartaFalcidia
vocatur§. 5. 4.7, 41, §.3. - de
wulg . & pup. I, 2. §.ule. ffde
Fure Codic. . 27.§.10. L. 2. §.
fin l2p.30. L58-§.5. - b .
Retentd autem qvartd heres
onera hereditaria in lolidum
{uftinet , & fideicommiffa-
rius legatarii loco habetur
4d.§.5, b.
AdS§. 6.

é6, Quomodo conferuniur
: bac SCta?

Cum hortum Sconfultord
diverfus effet effetus, eve-

-niebatin faciends reftitutio-

ne, ut,fi fideicommiffum né
excederet dodrantem, refti-

' tutio fieret cx.SC,Q:T:;b.cIlia-
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no,divifis pro ratd parte a&i-

ontbus: Sin autem dodran-

tem cxcederet,ex SC, Pega-
fiano, qvod in eum cafum

preprimis conftitutum eft,

retentd qvartd, oncra folus
heres fuftineret, hinc inter
heredem & eum qviex fidei-
commiffo recepit heredita-
tem, ratione lucriac damni,
interpenebantur ftipulatic-
nes, de qvibus §. 6. €57 . Eodé
SC. Pegal: prater detradtio-
nem qvartx, etiam hoc re-
ceptum erat , ut heres fcri-
ptus cogeretur, deliderante
fideicommifiario, heredita-
tem fideicommiffariam adi-
re, & translatis in evm 2¢tio-
nibus, reftituere, non fecus
acfiexSC. Trebelliano refti-

tutio facta eflet. Utriusqg; i-

giturSC,vis hoc cafu concur-

rebat, ut exPegas:retentio

gvarte & coactio heredis: ex
Trebell:autem heredis fecu-
ritas,adeoq; translatio adtie-
num, {eqveretur.  Ad §.7-
67. Qwomedo bac omnik
novojuvead SO, Trebell:
Jwnt transpoftrat

: - Sublate
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Sublato & explolo 5C. Pe-
gafiano,ceu pofteriori,omnis
auctoritasSE. Trebellianoeft
attributa, ue, fi heres qvarta
retineat, vel per ixnoran;ié
facti, autr cunx proteftatione
folutam Ly, C. ad L. Fulc. re-
petat,etiam actiones prorata
dividantur; {inautem totam
hereditatem fuaple fponte,
vel coadte, reftirvat,lucripa-
riterac damni fit expers, ut
ita nec ftipulationibus, qva
{zpius captiofz videbantur,
opus fit §. 7. 4.

AdS. 8. & o.

68, Qwomodo boc novun
Jus adplscatnr ad bevede
€5 frdescommiffavsum?

llle non tantum totam he-
reditatem, fed & partem ¢-
jus, vel partis partem, prout
rogatus fuerit, habitd ratio-
ne SC. Trebell: reftituere
debet: Si tamen aligva re,
vel' pluribus deductis vel
praceptis, vel certd fummd
deducti, licetin iis maxima
pars hereditatis continea-
tur, rogatus {ir hereditatem
seftituere, resifiafine oncre

htt
Bibliothek -

Rostock

A 2
apud ipfum, qvafiex Icgat‘lc:z
remanet, & ita und cum he-
reditate 10 folidum transfe-
rantur actiones, L g¢, pr: b,
lLiult. C, de bered. ag, | ;2.
mandas, Multum autem iy
tereft verum illa pars jures
hereditario retineatur, anin
re vel pecunia,qvia priori ca-
fu actiones {cinduntur 1. 30,
§:3 b:2o - Ad§, 10,
6y. Qbtnetne fideicom.
mitf{urs o1 in fuccesfione
legtssmd wel bonovarid 2
Qvoniam legitimi & ho-
noraritfucceflores, zg; ac ce-
ftamentarii, honorati viden-
turd defuno, fideicommil-
foetiumonerari poflunt /, 1,
Sr.7.0. 6752 8.2, de Co-
dicscum & legara, qvia fidéi-
commiflis funtexzqvata,/.,.
C.comm. deleg. fecus ac olim
§. 10. 4, ab inteftaco valeant.
Ad 5.1 ‘
70. Potefine fiicicommes.
Jartas itersm oneyavi ?
Omniné,coq; calu a&io-
nes ex $C. in fecundum wvel.

tertinm fideicommiffarigm
transferuntur /, 1, §. 8. 4. A

Mm X ulterior
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fiprs tamen
gvart® qvam una non per-
mirctitur, qvia fideiconmif-
farivs intermedius q. ﬁni~
firiloco faltem eft /. 22.
Lsr.§.2.0.78.6§.11.6.2, *Iloq,
permifflo totum fideicom-
mif{um facile confumeretur.
Filius tamen fideicommiffo
gravatus, non tantum Tre-
bellianicam, fed & legitima,
adeoq; duas qvartas, non
qvidem jure civili, /, 6. 11, C.
b.1,30. C.dein off, tefl.{ed Ju-
re Canonico detrahere pot-
elt c. Raynutins & c. Raynaildus
X. de Tq/lam.qvod ufu foriap-
probatur,

fﬂsb:

Ad §. 1z,
1. Quomodo probatur fi-
deicommifJam g

Fideicommi{lum , qvod

eriam nutu relingvi poteft 7

22.Ch.td g2.infin:ff. de 0.

&'A. /. fim, deleg. 2, ordinario

vel extracrdinario .maodo

AD TIT:
DE SINGULIS REBUS

detra&iio

pmb?%"t’ur: Ils reqvirumtue
quing; teftes;lule.C.bo..LHEC
de Codic.quinimerys in fidei-
commifiis legitimus effe co-
mm“mmr%l;elt h.?, Hiccon-
feientiam “heredis obligar,
qvatenus teftaror prafentis
heredis fidem elegit , eig;
duntaxatcommifit,ut here-
ditatem vel {‘pecialc- fidei-
commiffum reftituat: Qvo
calu, fineqyex fcrzprura, ne-
qve exqving; teflium nume-
ro,poflit res manifeftari, he-
res,vel qvialiasoneratuseft,
jusjurandum;fi deferens pri-
us deé calumniajuraverit, fi-
bire debet, qvod nihil tale §
teftatore andiverit: nec jus
ramentum. illud , qvia u-
tergs non eandem habet (ci
entiam, referre pateft L w,12:
13./7-de acl.rer. am; 1dq, {pe=
ciali conflitutione ita provis
fum eft, per L fin, C, b.38. §.
ult, b.

XXIV.

S PER FIDE[ |

COMMISSUM RELICTIS

Ad
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/rosdok/ppn747238421/phys 0032




Universitats

AdRubr"
72. Quomodo cobarent
8§ inbactit ¢
Fideicommiflum-particu-
lare confideratur vel refpe-
&Gu fuiznpr: velrelpeiu ob-
jei§.1.2. vel modi §, #l2. b,
Ad Prnc:
72. Quoniodo valet fides-
commif]umfingnlavam
verwun g
Qvamvisd legatario olim
legari nd poruerit Ulp tit, 24.
§.19.Cof. L. dnfluit.g.§.fatta-
mé perfidejcommiftunrre-
linguipotuit /i 1§ 6 Ls. §i 1
de leg. 3. quia id #e&@4d non
tranfic in Jegatarium: Paul.l,
4. [ent. 6§, beves. Cumautem
ithzc hodie {int exaqvata
L 2. C.comis. deleg. etiam de-
tractio qvarta Falcidie obti-
net§is. ut; preced. v priffo
4d SC. Trebell. /,2.3.C. ad L.
Fale. AdS§.q, ..
4. Quanavaves per fides-
eviifjumcrelingtes pof-
funt?
Quemadmedumres alie-

Bibliothek
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i pariterac propri& peffunt
legari, ita & per fideicom-
miflumrelingvi §. 4, 4. jun-
o §. 4.deleg.duramodo ne-
mo plus. oneretur gvam eft

honoratus /,1. §.17. 6,1 6. de

leg. 3,
Ad §, z,
75. Quomodo liberias per
fdescommifjum veltngui-
, _ turd
Qvod dere corporali di-
Gtum,idem obtinet in rein
corporali,feninlibertate,te-
netur enim iscui libertatis
conceflio injuncta cft, ferva
proprium manumittere, vel
alienum ad manumicttenda
redimere/. ;6. pr: ad L. Fale.
Siautem Dominus {ervum i-
ftum vendere nolit, expe-
Gandum- erit tempus, gvo
commode redimi poflit / 4.
C.de fideic Jibers.Qviproinde
perfideicommiffum liber el
fejubetur, fitlibertus many-
mittentis, L7, C.d.z. Qui
autem ‘teftamento diredo
manumiflos eft, fitlibertus
teftatoris, & dicittrOrcinus,
feucjus qvi ad orcum dimiC.
Mm 3 fus: -
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afz2 A
fus eft §.2. 4. §. 1. deeocus lib.
¢, bon. add. )
~Ad g, :
=6 Ques ef} formalis fides.
committendi mod: ¢
Ut fideicommiffum ver-
bis precariis {en precativis,
qv# intexeurecenfentur, o

autem dire@is; legitimis,aut
imperativis, feu vi & aucto- -
ritate proprid fubfiftentibus,
fiat. Hodic tamen vetern fu-
perftitiofa verborum folen-
nitas non amplius obtinetd,
21.Codeleg ], 2. C. com. deleg.
juncto a7g, s, C.de Tefiam.

AD TIT: XXV,

De e g
CODICILLIS.

Ad Rubr,

77. Quomodo ‘definitur
codicillus, [ew tertivm te-
famentoram ageeffo-
yiuin?

© Codicilli 1148, ff de 7. 5.
qvi ctiam fingulari numero
proferantur /, pen, ff: L. 3. C,

b.t.l.14.28,C. de Teffam funt

ultima voluntas minus f{o-
lennis, qvd qis, finedireé&td
heredis infticutione, rite di-
{ponit gvodpoft mortem fu-
am fieri vult, L1046, 4,
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78, Quomodo cobavent
§§ 97 boc tcalo ¢

‘ Cedicillorum exponun.

tur exnfeexterne, (Cil: effici-

ens remota & finalis pr: effi

ciensproxima §.1.vel inzerne
materia §.2. forma§. 5.

B O Ad Pl‘: : ;
79. Ouanam et ovigo €5
canjacfficiens Codicil.

lorum?
“Fere -eadem qva fuit fi-
deicommifforum,cum enim
propterlongas peregrinatios

. ‘nes, qvibug difficile erat fe-

ptem
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ptem invenire teftes, "utilis
pariter & neceflarius, nec d
ratione juris abfonans effet
codicillorum ufus,ex fenten-
tid Trebatii tempore Augu-
fti jure optimoinvaluit pr: b,
Ad §. 1, :
80 Quis potest codicillas
faceve?

Omnisis qvi teftari poteft
1,6.6.3.0.8. ff b.2. nec tantu
teftamento, fed &abintefta
to codicilli recté relinqvun-
tur/.2./, §. b.¢.Uti enim mo-
riturus ab inteftato heredem
legitimum henorare vide-
tur,ita eundem qvoqve gra-
vare potelt 4,/.3. &1, 8. 116,
b.r. e ‘
§1. Qnot modis frunt co-

aweillig

Qvandn aliqvis fecit te-
framentii, tunc codicilli aut
przcedunt teftamentu,aut
illud comitantur,aut feqvun-
tur: o cafi enimfuftinentur
qvamvisn fubfeqventi tefta-
mento non confirmentur,
dumimode nen fint revocati
L. 6. f. b,s. Iflo fiuat per clau-
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= 2ty
fuolam codicillarem. Sitefta-

‘mentum; propter defetum

{olennitatis, non valeat ut
teftamentum , valeat ta-
men ut Codicilli Z ;, £ de-
Tef.mil. Lrg. [ qui vefi. fac,
Hocmodo aut€ valent tanqva
particula & acceflio tefta-
menti, qveo cavit teftator ue
codicilli,fi forte qvos fecerit,
exteltamento valeant/, 3. §.
2.ff-de Jur.Cedic, Ab intefta-
to fi fiant reqvirunturqving;
teltesl, fin, §.fin, C.h, ¢,
Ad §, 2.

82, Circa que vevfantuy
‘ ecodiciliee

‘Qvodillis hereditas dire-
&d necpoflitdarinec adimi,
nec conditio heredi {cripto
adjici,aut ei fubftitui §. 2. 4,
l.27.ff, decond.infiit. l. 2, C.
b, ¢. tum ne confundatur jus
teftamentorum cum jure
codicillorum L . ff0 de key,
infl. tum ne teflamentorum
ratio, qvain heredis inftitu-
tione confiftit, plane (ubver-
tatur £ 10. {2 4,2 Secus eft in
fideicommiffaria heredita-
: te,
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284 :
te, qvia heze non.eft diredta
ac principalis fed accefforia
l.2.L7.C bt junge:§. 1, de
fideic. bered. & teftamento
militis /1. [ 36,47 de 2efls mil.
; Ad §. 3.
83. Quanam efl forma
codicillornm 2
Non reqvirunt accuratam

ordinationis folennitatem, .

fed aligval€ duntaxat, dum-
modo vel teftamento, qvo
cum fant & cadunc L.3.§. uls.
1,14.7.16. b, 2.vel qving; tefli-
um, etiam non regatorum,
numero, probentur L 4. §..2.

Jboale,§. ult.C.h. t.itautnec

mulierinillis teftis efle-pro-

hibeatur arg. pr: Infl, & d.l.

ult. C-b. .

84. Quws ¢it cffelins pri
s22u8 codicillorsm ¢
Qvod feripta in cedicillis

proinde habeantur ac {i te-

flamento ‘fcripta effent, a-

deoq; praftandi neceflitaté

heredi injungunt arg. §.7.

Infl,deobl.guegu.ex. juncta

l.70.delegi2. ) 2.§52.b.¢. hinc

viabinteftato tactafone, ne
q >

qvidem rumpuntur agmt‘x?_
s/, Lo pen.ff, b,

ne fuiherec
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. qvi antem ex teftamento
dependent, exinde etiamres
gulariter ; nifi fuftincantur
in vim clauful2 codicillaris,
confirmantur vel infirman-
tur /. k2. §. 5.7 de capt. &5 pofl
lim.rev. 1. C, b. 8.
85. Qwd aclione petitur
ves Codseilles velicta 2
Uti hereditas petictur actio-
neinrem, qva etiam perfo-
nales praftationeshabet /.25,
§. pen.jfile7- Cobh, t, & petitio
hereditatis dicitur , zoz. tit.
de pet, bor. ita ad fideicoms-
miffa confeqvenda olim ex-
traordinarid perfequtione o-
pus erat/, 178. §.2.de V. 5. Re-
Lictaautemin codicillis,fi te-
{tamento fuerint confirmati,
jus teftament {eqvuntur, &
actio ex teftamento dici pot-
eltlz.§.z.l 4.4 b.¢. L f,
teflam. guem, aper. St autem
ab inteltato valeant, propria
actionem producont.arg. /.2,
S.ult ol wlepr:§.1.2.C,
bt 112, 8.5 ff decapt, &5 pof.
Et cum his concurrunt actio-
nes ex legato competentes
L1 2- Cocomimyde leg-§.2.Infl.
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UFG



®

N fludiis JENSENEtuis ficlande cornfeas:
dumi facre Themides dogmata fanélarefers,

Iuecmim)r ingenuos mores pieate tueris

ut poffis clari momen babere wivs,
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1cg’at'ariis;xiecL.Yoconiaq,'vé
plus‘gvam heredi relictum
nento legare poterdt, fuffici-
ebant Theoph. b.adeog; & te-
ftatorum, ne inteftati mori-
antur, & heredum gratia, e
adetindo ‘hereditaté damnu
fentiant, L. Falcidia introdu-
cta eft, & teftamentorum
confervationi maximé con-
fulit, L 71.fF b. 2, 15
§1- Quidctt Quarta Fal-
: coidig?
EfY qvarta pars heredita-
tis, gvalegatis ideo detrahi-

tiir, ne heres planfrepudiet -

hereditatem , vel eam ade-
undo damnum tncurrat pr:

];’gﬂ. L1~ A, #, hincetiam in -

fircceffionibus ab inteftato

Jiag. - &in mortis caufa do-

.
B AR +
By 5
§ v
8

.
|
s 1Se

sationibus obtinet /.5, Lpen.
C.b.2. finC.de mort.canfdon.
fecusac in' mortis caufa-capl-
onibg L.1§.8.007. bt junctd
l.r4. decond. & dem.l.31.30.
38.ff<de mort.canfidon.uti nec
legatariis, ‘qvia in illis ratic
cotifervandi teftamenti cef~
fat, competit & 47.6.5.2. Ticet
fideicommiffario,fi gravatus
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