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.. Pofigiones Legales

JURE PROT "
2 RROTIMESEQOS.
: : §f. L 3 : A

g Rotimefts antiquiflima, omniqs ju-

& Bl reprobata,Fridericil.Imp.conftitutione,
. &itatutisacconfuetudine plerorumgs lo-

corum confirmata, definiri poteft : Legii-
m4 [acultas rem immobilem Yenditam aquali
" presio redimends intra ceytam tewmipus, ipfo jure
vel Yolynsase privarorsm, competens, |

§.2.  Jus hoc,de quo prafens cft difceptatio , popu- {1
laxiter resrastum appellant,ceymonpetentes ex /. fis. §.24 pit
ffv de admniffr. rer. gdciviz. pertin. L 25, 8. 3. ff: dejur. fifc- Ie
quamyis nonnulls resrog&umdicere maling , per 4 (thomi-
nemn, 0. desjycap.aliss is Congruispralationis,prafént ationss,
recomparatiopss & recompre dicitur, placet nobis vox -
mpims €% Xubric, Confliz, Friderici. 2, Feudy 121, Germani |
Ginfrqud/NabeebausF/ Abesich/ Cinfpruch/ Taher gelounia/ ik i
Sfung yocant, Gaila. obférv. 19, K 4 | R

§3. Dixi, ansiquifima: Rarh, ¢, 4. arg. . dudum. 14. C.
de contrab, emps. ibi vox dudum notanda,que temporis ve-
tuftatem axguit , Cozhmdn.. Refp. 42, n.17. AbHebrzis ad
Gracos , hincad Romanos juris hujus pfum dimanafle,
verifimile oft Interpretibus, A

S:4. Dixi, omnizureprobata: Diving, Levit. 25. v. 25,
Jersm. 32 v 7. AMynfing. 1. 0bfery, 51, n. 6, Oldcndarp. vit. 3¢
dejur. & aquit, Naturali,arg. 4, lex gue, 22.§. necvero. & ibi
Gotlof, Ut. a.C. de ad fminifly. tus. !, sn fundo.38 [ de rei vin-
aicgr. Gientinm, arg.d, Conflis. Friderici Lin princ. ibi.in orini
préviaese; qum enim apud omnes prope gentes inufefit, | E
EWECHIBm. DON SICALUY 2 Perr.Gregor, Thelo Sywsagm, jur. |01 SR
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aniver(lib. 26.c.1. Sichard. ad/ 1.0, 4. C. comm. divid, Capg.
nico, c. conflisntms. X, de in integr. reftit. Feudali e, Titiw,
S de fewd. defunit. content, 2, Fend, 26.. 2 §. necstiam, py
quos flae inveftis. 2. Fewd.3. Civili, L fiin emptionem, 35.f, |
de minor.L.cum bona.x. [f.de privileg. crediz. alias s, de reb.ay,
jud. pof§id. [ jmperator.60 )f. de paci. L. 1. C.de metall, & merd). |
lar.lib, 11,0, fin. C.dejur.Empbyt, /. un.C.non lis. habitatmesm. |
com. lib. 11, | ) |
. 8 s. Dixi,Fridericil. Imp. conflitutione ; 1s Anobarbys
vel Barbarofla dictus,crebris in imperio licibus exretr- j
&tu fuborientibus, conftitutione ful, que eft . Feud3 ¢
14. velut vulgoallegant ,2. Feud. 121, mederi voluit. Cin
a. d. Conlfticutio capitulis 4b. 2. Fewd. extraordinarif,
qu Interpretes asg.a. Fewd.inclufive aufpicantur,anny- |
meretun,authenticanoneft, Rofenthal defend. c.7 conth; |
2, n. 17. Ideoq; inconfulendo ac judicando,ad canfi-
rum decifiones, nifi alicubiufu recepea fic ( quemally
gans probarc tenetur. Memoch. 2.prafampe. 2, ». 1. )nonoy:
nofura certe & probatoriz, fed in ftatutis declaratonie
fion improbabilis,locum obtinet; Rauchbar, 1. Qs 43 1.3 |
§.6. Dixifarutss ac.confuetudine plerorumag, locorumeon
firmara: Dec generali Germaniz confuctudine ceftatur |
Gail.¢r Mynfing.d.loc jure Lubecenf.de retratu caveturlibs
tit, 7. art.1. Hamburgens, p.2. t. §. art.'3. ¢ 4. Clim anten
ftatuta & confuetudines locorum varient, ¢. z.deconfh-
tatind.non, quein celebrati contraétus aut contrahen-
elum, fed reifite loco obtinent,actendenda cenfemus
perl. [ifine berede. 32. §. 6. jf. de adminift. tar. .13. 6.1, [fcom-
mun. predior. Gaily 2, 0b[124. Mynfing 4. 06/ 9 5. Bt quamvis
noftra hxctavorabiliafint, Oldendorp. d, tir. §. temeretss
men non funt extendenda per Z commodifimé.ro, ff.de liber
& pofth.fac.tradita-ati Excellewtiffimo D, ReincKing intrall.
8¢ Regim Secy & Eishlia, 6z, ¢,1q. #, 23 Hine cafus omiffu;
fub

UFG




fub, di po! 161018, Jux1s cqmmums remanet caqs utimur
fententia , quod us pron(mcfcos regulariter fit prohibi-
tum, d./.dudum.14.Cde contrab_empz. cui juriinfifticur,do-
nec exceptio probetur, R4uc hbar 4. loe. '
" §.7. Dixi, Rem immebilem:d [ lex gue 22 (. de admi-
#iftr. tur. vext, ind. Conflit. Frider. in princ. 1bi , domum vel vi-
weam, Que ymmobilium nomine veniant,tradunt Dd. in
b, moventivm, 93 [f-8eV.S. Vebner, in prail. obfervar.verb.
Fabtnif. jure Lubecenfi ad patrimonialia & avita foliim.
protimefis pertinet, d. Joc. junct. arz.2.¢ir.9. L 1. & are. o
#i¢ 10.c0d Mobilia,quorum poflcflio fluxa eft & fragilis,
L fremmobilem. 47 ff. de acquir el amict.po(s.& in quz non
cadit {ingularisaffectionis confideratio,retratui obno-
xia non funt, nifi immobilibus venditis cohxreant, per
L2, ff deufucapt. longe. 3. [f. de divers & remporal. pyefcripe.
aut fpecialiter in 1is retractus permictatur. - Sic Nobiles
nonnulli jus fibiarrogant, utrufticos merces venales
ante fibiemendas offerre cogant,quam in forii exporta-
reliceat. Quo jure,vid. Berlich, concluf 795 39. Simile
jus Emporia quedam maritima fibivendicant in'ormni-
bus bonis &mercibus, que fluminibus navigabilibusad
alialoca devehuntur, 1dg; ex immemorialis temporis
praefcngtionc vel Imperatorum aut Principum confti-
tutionibus , &hoc jus Emporij feuSeapuledicitur, Germa-
: nicf Seaffelreche/ INarEreche/ StaffelfreyBeit) Webner. hoe
Veros
§:8. Dixi, wenditam: d, Conftitur Frider, jur. Lubecenf.
diarti ity 7.4 3. 1bi , Wer frey Crbgut oder liggende griinde
veefauffen will. - Sifub conditione emptio-vendiuo fiat,
retractii nihilo fecius admictim®;conditio ehimpendens
perfectioni contractus nil derogat,/. wéce/faviv.s. in prine.
I deperic. & sommod, rei vend, usq; aded; ut dnte efus e-
yentym neutri-altero invito abemptione liceat cilce-
H2! SRR dere,
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dere, gl ddd.1, 2. ad vérb :perfectam effe.1n aibidrio s,
mzn eltretrahere volentis,{pem obligationisinfe'traps.
ferré, pc"riac‘n't‘c obligatibne,aut cjusdeni cventum cXpe-
&are, Quid fi emptioni-venditioni fubhaftatio inicer-
veniat ¢ non minus protimefl locum effe arbitranigr,
cirea-cam enim non cain fpeétatur, quis vendac, . quan
cujusres vendatur, & de cujus cxeatfamilia, judex et.
jam hafte voeiqgs preconis ‘quid fubjiciens domini yi-
ces [ubit, nec ut fuum, fedutalienum vendit, arg. 4 fioh
caufam 13e G, de eviclion. Emptionss-Venditionis vox autem
non fpecialiter hic accipitur, fed dc'latius patens , 0-
mnem alienatiorem, qua dominiii pécunia transfertur,
comprehendit; co juris fignificatu accipitur,/, farulibeti
acdterss, 29.m fin, [f.de flatulib « Mozz, tract, de contraéd,vub,
empt; vewd.n. 20, & {ic ad omnem contractum emptio-
ni-venditioni zquipollentemretractus pertinety cumfit
utrings rationisidentitas,que juris&difpofieionisiden-
titatem inducit, & qu norinifi nominis fone differus,
codem jure cenfentur,arg, §. 7.isfis. de aFion, Hoc ipflui
ctiam: jure Lubecenfi obtinere verius cit,per d. are. 2,41,
lib. 3. 1bi, ticht vereitfferen 5 ratio quoq; ftacuci hane e
tenfionem fnadet; Lty
§.9- In'przdio itaqs; 2ftimato indotem dato, retras
¢tus locum invenit, arg 4 plerumg,.vo. §.4. & 5. ffedejur,
dot, in quavisitem in {olutum datione, arg /4 fpredium4,
C.dervscion. Respermutationealienataan retraétuiob-
noxia fit, follicitam habet dubitationem ; nos, i fpecici
cum fpecie fimpliciter. permutatio fiat , negantium, 4
Confliz, Frider verfic- ex casfa tamen.Boer.decis: 144 perl. 1.&].
derer. permut. fin pecunia exalteraparce, ob reruming-
qualitatem, adijciatur, carumgs pretium exuperet,affir
mantium partestuemur ; prevalente enim pretio, verd
venditio eft,cimyes de pluribus participansregulariter
apos
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5 potentiori‘régtletur, & i potiori denominatione
fortiatur,atg Lfundi.79. . de’conitrab. emps 1,17 fherisis, 2v;
§. 2. we'ﬁﬂ.féqf}it.'aﬁtle‘omnxa'tamc‘n, re & pretio'pofts
habitis, ‘inténfio ‘vendere v¢l permutare volencium eft
infpicienda, attusn. abirtentione agentium judiearn-
dus, L. flquis neceanfam. 4. ff. dereb. cred. Si& rei & preétii
xqualitasappareat, nec de mente contrahentium cons=
fter, in dubio‘permurationis contradtum praferimus;
per. 1) dedfiton adlid L 1. derer. permat, Goméz. 2. vé-
fol. 2.». n.Plures citca permutationent limicationes vide

apud Beilih. d, concl.39.1. 5 4.

§.10, ‘Donatio’a. a reerdtu immunis ¢ft ; quoniam
reguldriter jus retractus ex propria fnanarura procedit
in rebus titalo onerolo translatis, 4. Conffir. Frideric: wer-
fic. ex casfarimen. Tiraquell deveerralt '§.a. gl vo: 0. 00. ¢ §:
25 gl 2m 1 De donatione jure Labecenfi fupervacanea
clt quaftio, cumi ¢d in'rebus hereditariis i qaibus fo-
lisrettattuilocus, deutiquan permifld'fic.' Wilco minus
fetradtut fibjacee locatio, Emphyteufis;iypotheca, &
fimilia,que dominii eranslationer non continent; ficds
ceflante caufa finali reerattus( que it tonfervatiozed
alichande penes cos,quibus jura preéfdtionent tfibuune)
ceffatipleretrackus arg: tin omni.iz & i5i DA ff. de adopr.
¢, pofsransldtionem. X. de remuniciar, confer' Tholofan, d lib-
26.¢.u, Cognatis canten, vicidis,confortibus & antiquis
conduttoribus, hic quoqs prerogativany quaridam con-
cedendim reor,ftad cadem, qua quis abaliis confequi

potelt; preftanda, fufficenti cautione fe 6bligdnt vid: &
CORZYUIE. 4. cliwil [eq. C.de locat prad. civil. hb: v, Siquid rav
meninpradictis i fravdem recrd@us fae fimalate jma
lieis iiddlgenidum fon ‘etz 45, Jf- de R, V. cumia fran$
hon prefumatur,probandaetit, ¢ #o vos.de pignor. Ea pro<
bata, alienatio fit irrita, & venditor invitusretrahenti
A 3 ' ven-
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vendere cogiturt prefumendz fraudis indiciis apparet-
tibus, juramentum emproxi & venditori d“f.f?“kP%?fh
d. Conflit. Frider. verfic.ex canfa, Alterutro fimulationcm
fatente, alter tamen probat'iom.bus glo‘lum excludenti-
bus utinon prohibetur, quin ctiam juramento {upple-
torio locum relinquimus,per L. 2 . C. de reb.credit, L, admo-
nendi. 31.[f. dejurejur. juramentum preftitum probatio-
nem fraudis ulteriorem curalias communiter ficriaffo-
i, let)nonclidit,qua demonftrarares & pretium fifco Ve

dicantur,d. Conftic. Frider. verfic. nifi qusn. : :
§.1t.  Dixi,equali presio: prCFiun} xquale juftum &1;-
gitimum nobis hoceft, quoda primo emptore promif-
fum aut folutum,per Luls. C.de jur. emphyz. c. poruit. X, delo.
cat.conduct, l, 1¢.inprinc. [f. de condit, fm’:. in cujus locum
cum per quandam furrogationem {uccedat_ rctrghcns,
equum, eff,  ut legem coneractui cirea precium dictam
fervet,nifi quid dolo fiat,qui qua ratione detegatur vid.
Berlich: 2, concl, 1s #s #. Juramento purgarur,Ga#d, ebfer.
19. 8,20, Empror, primus {1intra legicima retractus tem:
pora alij vendat;nulla pofterioris pretii ratio habends
argd.poftliminum.10.8.9. . de captiv. & poftlim, Nifi polie:
rius minus fit,quippe tum hoc folvere fufhicit,per./ 6,C
de reffirnr.milit; Sin emptor alij donet,denatario,in quem
ab illoomne justranslatum, prius pretium omnino fol-
yendumarbitror: jusn. emptoricx venditione;itemds
donatario exdonatione , quefitum aufferri,auedeteri-
or conditio inferrinon debet, per valgas. Tholofan.d.lu2.
¢ 21. Sipretium juftumreivalorem etiam ulera dimidi-
um excedat, retrahenti bencficiam L 2, (. de refeind. ven: |
diz, competit:, Quid, {1 prerium conventum remittatur? |

aretrahente nihilominus folvendum s non n; tam pretit
nRMeratio, quam conventio,ad cmPfioniS-chditiorl;s
' 1 fub
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f et Pcftiﬁeﬁ”r.i”é' Fnftir.de empr, vendie, .2 §. v f,
decontrab.empt, ‘

§.12. Pretiumaintegrum folvendum eft,particual-
ris n.folutio invito obtrudi nequit,/ 21 jfide reb. cred.com
uniusobligationisindivifa fit folutio,/ 13.'§. 2. ff. de a&t.
empt. | 6. C, de diffradd, pign. nifialiud inter primo con-
trahentes convenerit de parte pretijintra cértum tem-
pus, veladdiverlos terminos folvenda, idem quogs in
recrahente obfervabitur,per tradiza infra §. 25. Pretij.ab
emptore foluti compenfatio cum alio' debito liquido
veCee fit, / 4 quipor.in pign. . fin. C. decompenfar. Qnanti-
tas monet® intrinfeca & extrinfeca bonivate probate
requiritan, an gefale/ Rorn oder Schrot/ viid dem Wereh
oder geng. altero horum deficiente jufta & probata non
cenletur,Sichard, advubr, C, de contrab.empt. n. 7. non ta-
menfolutionis, fed contractus tempusfpectandumeft,
iragtmoneta aucka ; commodum fitdebitoris,quian- .
gmentumdetrahere poreft,eidem deminute addere co- M
guur fapplemencum, 2. 7, fubfin. . derebi cred. . Rutilia 1
Polla, 59 Jf. de contrah. empt. Sententiam hanc non folum ’
communem,fed etiamin praxireceptam teftacur Gaidl 2.
obfervs 73, Webner.in pralt. obf, verb, @oldgiilden SHninks
mora tamen auctorifuo nocet, /. bominem, 37. [f. mandary
| Gaild,obf. m. 9. & fiquid aliud {pecialiter inter contra-
| hentes convenerit, provifio hominis tollit provifio=
" nem legis,lii. §. feonvenic. ff. depofT [ fin, C, de paét,ideoqs |

folutio in certis monetg {pecicbusab emptore promif-

fa, ijsdem facienda ci a retrahente , €oler, de proceffe
execut.p 1. c.o.concordac Editum monetale Ferdmandii,
deanno1559. 5. Diejesacriclee Gemeirte Reichs minge.Nul-
Jaautem cereafpecic exprefla, ' folutioredke fitin qua-
cungs monstagyrrente , ufuali, ‘proba,modoea nimis
parva
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‘parya nonfit, indebito enim quantitatisaliud proaliy
 {olvi poteft, gh inl 2.§. murui. [f. fi. cers, pes, Webngr,
R loc: d

§u3. « Pretium, quod diximus folyendum,in prafey.
ti. pecunia ftavim offcrri debet, 4 Fulianus.r3. Soffervi fde

-aét, empe. verbalisoblationen fufficit, imo nullacter. |

-jam fidejufforum aut pignorum oblationi conjunéta,per

L 4.§:3 ff-de rejudicar. junci, i. 10, f de pign, aét.Sedadef. |
| g fefum exercende protimefcos actionis, neceflecftof- |

| ferri nummos.Z.realiter,per L, quidecem,zz2. ff defolut.d, i

b §: &+ de actempz. Inania quippe perduntur verba,nifi de-
1 | -narius fitin manibus, que oculatz,noftro hocprafer-

1
!

~xim exulceratiflimo feculo, non credunt , nifi quod vi- |
dent. ConfenSichard, ad lacceptam.19.( . deufurma Ly |

{ Grrempore commodss,l. gui ‘Romaazz, ¢ ibi not. DA ffde Vg,

i 1.9.Cude folut, Sichard.ad /. 2,C.de ufur.O portunitate loci&

‘ temporis , non ex contrahentium conyentione folimy,
fed &aliis modis 2f{imanda, 4rg. L 2. /7. dein jus yocand, |
il Cujas. frait.ad African, 5. pag. mili 565, 5

§.14. Creditore pretium accipere recufante., obfi- |
guandum & deponendum eft, zexz, or4b. 4. 1. C. guipatyin
pign. junct. d.lo.C.de ufer-l, 73, infin. de procurar.d.z.iufiu

Cide pati. int. empt. & vend. Quamvisenim oblatiofola,
extra judiciumvel in codem fa&a , fiftat ufurarufn,ggx-
-fum , moramgqs purget,Lo. §. /i . depign. aét. imo,fiob-
latum pretium nec.tamen depofitym pericrit fine culp
offerentis,exceptione doli is liberetur,d. 4 72. 7 de fily, |
473.§.fn. jf. de v.0. Tutiffimd¥amen cft depofitio , que |
ipfo jure offcrentem liberat, & omne periculum.in mo-
xof¢ recufantem transfert, Sichard, 4d /. 0.C. desfur.

§.15. - Non folum pretium folvendum aut offeren-
dumeft, ofed & fumptus & impenf,qua citra fraudem

em-
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tioni contrahend® precefsére, aut intervenére,intel ligun-
tur enim pretiinomine,arg.lezg /7 ale comtrab.empe, Hinc etid
bibalia, Weinkauff refivuncur, per L.37 f.de bered. pes. wrehy-
ner. inobf. pract.verh, Weinfauff/ nec nonarrhe pecuniarie,
que &iple pretio imputatur,glin L 2, verb. recuper. Giguana,
lic. abempt. difeed, jundd.fin. f de leg. commifi. pauperibus datae
nec repetuntur, nec precii partem faciunt. - Siinfpecie
certa confiftant, condiétio fine canfa com petit per tex. 1l én
empro §.6/f.deatt empr. Si emptor venditionis gratia
mutupm dederit, aut onus fufceperit, vel conficiendo in-
{trumento fuper contractu quid impenderit, ejus haben-
dam rationem 2quitas fuadet, azg. 4 Tirins.43.§. 04 fdeadl.
empt. Tholofans 4,016.26, ¢.21. Munera proxenetica emptionis
nonrelticunturldeber.27. jf de adilit. edicl. /. 2. . de proxenet;
§.16. Impenfe contrattum fubfecute, neceflariz (que’
quid fint,vid. £ impenfe, 14 8.1 ff.de impenfin yem dor fa&.l. im-
pelejofide . ) cum pretium reiaugeant, 4. (' de pignor.
sepetitioniobnoxie funt, per / intra utile. 30 §.fin ff de minor.
nifi modicz fint, nec perpetuam rei utilitacem, fed impen-
dentispro tempoie commodum concernant, tum “enims
nondeducuntur, fed fructibus Imputat® regulariter com-
penfantur,ls.§.0.f.de impenfiin rem dot. & ibi Gothofr. Gailuz.06-
Servazmag.per L, fumptus.48.1f de rei vindicar. nec retentionis
exceptio ob, cas datur,/22, /f de impenf, in rem dos. \itiles' et~
amexpenfe (que quid fintvid. . 4 impenfe.z9. §.utiles [ de
WS¢ 1hi G edd.) mfiimmodic fint & infolite, fraudem
arguentes,omnino refundende,lplené,z8.F de bered.pesit.d.
4484, RV, Exarbitriotamenjudicishe impenfe tem-
peramentumaccipiunt, utnequedelicatus retrahens, neq;s
onerofus emptor audiatur, per & 25, de pign, aét. h, ¢, vt u-
trique confulacur, &mcdiocrf;;m quadam res diximatnx
T D per
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widcatur quam res fit, / in fundo.39.Fde RV, |
-:§i17. . Confequitur autern emptor impenfas comutij
tamneceflarias, officiv judicss, vel vidrerentioms & eXetprip.
ntsy vel actionss, Dd. ad d. [, 79.f<de 7.5.138. 139, de hered, per)
v §a.comm.div i pupilli.0.§. 3/ de megor.geft. 1.5.C.de reiving:
b8 f Aepign.acz. Expedit verd magis pofleflori, per réten.
tlonem impenfas fervare, quamnova actione poft rem di.
miflam casdem repetere,L. figas.s o, de furt.plus enim cay.
tionisinre quam perfona,l.2s fde R. 7 Retentio autem,
ita demumlicita, fiimpenfe liquide fint, aut in continen-
tiliquidandee, arg.d fin, C de compenf.bis. [f. de fRaralib, Sig,

2er 4. Nefennins, 34.7ff- de negot. geff. niec plus in reth vegm |

quedamilliquide fint, {atisdatione de liquidandis refli

tuendispreftica, reticutio rei faciendaeft, perd., s. Fachin,

7.coutroy, g1, i
§.28. " Voluptuarie impenfe (quee quid fint vidd g

Yoluptuayie ffode V.S.¢ l.y.de¢ impenf.in vemsdor.) neq; actionis,

neque exceptionis, & retentionis beneficio recuperanty |

Lo Jf-de impenf. invem dor, & fifalvaxei fubftantia tolli e
queant,pro amiflis habentur,ls8.f.de tei vind d.d, g [ de i
perfinremdoe. Sinretrahens collere non permittat, ¢xce
prio dacur, L wsilés,30,/7 de hered. pezit. 1. 7. . de impenf. invens
dor.d. ), 9. evd. ‘HOCipfo enim declarar fe eas habete pro
utilibus G.ad. add. 1. 79.§. voluptaariesi.aff-de 7.5, Pluribig
fuperfedec, cimrerradtus naturam Rei vindicationis b
&alibipaffim fapiat. WA

2§19 Dixiyredimendisres enimi retractus jure retrahen |

da cum omni caufa; i ‘¢, frudtibus & acceflionibis reft
twincur, per £33, ff de V.5:135.008! De Guib.infra §. 27, Inte.
8rd autem bonarcdimere & rétrahere quis tenctur,parten
enim; aut ferulia, relickis ferilibys, esiamfi diverfo pretio
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fint =ftimata, revocare volens non auditur, perd iz i desn
diem addift. [ Labeo.o4. [f. ae adil. edict. Cvim vero intaéra jus
racuique fervari, quam poft vulneratam caufam remedia
queeri preefier, L 4.Cinquib. can/ i integr. reflir. neceffe & ob
rem alienatam jure copgruirevocandam:, uberrima pullu.
Jet mareries litum, quibusan(a preecidenda, quorundam.
locorum ftatutis prudenger cavetur, utres retractui obno-
xia, fivendenda fit,anté 1is, quibusjus protimefeos com-
petit, offeratur, quam in cxtraneum alienetur, quiquidem
inera sempus ftatuto definicom, (quod fure Hamburgenfi eft
duorum menfinmpart 2.2ir 8.av¢. 2.) ayg arbitio judicis ,pro
circumftantiarum varietate determinandum , pretium ab
alio bonafide oblatum, aut alids juftum, integrum, ut prae-
fatione urantur, folvere tenentuy, admifsi erram compen-
latione,l. )foquipet.in pign. 1. dediffe.76.fF d.¥. S. & ibi Card,
Fidejufloresant pignora afferens nd auditar, per #74disa fup.
§.13., His,quiretractu gandent, emere yecutantibus ., om-
puionem,aut pretii {folutionem jufto diutius differcntibus,
fibcra cltalicnandi poteftasin quemcunque fine ullo revo-
<ationis metu per t7ad> infra$.2i.vid Jus Lubec.d.l. 3 tit.7 are.
2.dbi, wollen fie folches nicht thuen/fo mag ot dat @uel/fo eheswr

slsecfan/verfauffen/ wemor swil/ ofnalle gefakr, -
- §i20 Dixiimeracertum tempwss’V arium hoecfts 4. Conflitu
tione Frideric, 30. dies funt praeRtiouti. i fis C. dejur. emph duo
menfes, FureCanonico,Fendali ¢ Saxonicoanni tepus.cfte.conff.
Xdeanteft 50,8 Titivs Side feud defuntcomroviz. Feud.26.$and
vechtarr£zlib 3.6 are.0.4ib.21d quod etiamindicafteriis ple-
visqs oblorvatur,vid. jus Lubec.lib. 3.4z 6.ave,3.&, i ftatutis
nilcertideterminatum, idem tamen plerumqs inzelligi , &
inCamera obfexvari, sxadit G aild. Obf 19, @11, Mynfing.
3.0l s1,a.5. . Tempyshoc continuumft,utin omni lzm?-
B2 cri-
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preferips .dito tamen 1nitio utili, ‘a tempore-fe, fcientie,
arg ¢ licet. de fupplend.neglig. pm/e.r-. JwsLubd are.z nam nonva.
lenti agere nod currit praefcriptio,/ 1§ #lt.C.de annal preferipy,
G 4il. 2. Obferv.ios. n.o. Juftc autem Ignorans agendi pote-
ftate deltituicur, Z, cum fex menjes s 5. [f. de adil edidf. idcoq‘ue
peeniam non meretur; £ 8- - de bos quinoe. infam. L. fin.dedecra,
abord. fac. Gailr2 obferv. 6v. n. 3. & ignorantia hac prafami
tur, ideoque fcientia probanda venit ab aflerente,/. finf.
profuodverius.zr ff.de probas.  Currit tempus a die perfeti
contractus./ 19.8. fin. [f. de adiliedict, ex preambulo n. trada:
tu nullum jus quericur, nec adimieur, 4 £,C, de refeind, ven-
dit, Jure Lubec, adic ceffionis & in acta publica rclationis,
nach gefchebener Verlaffing fiirm Raeh ond Sinfeheeibungit
bas StadeDduch/ d.lib.3. 12,6 arz. 1. Siconditiofit appofita,
¢4 purificatd demum currere incipit , 4 ¢5- /. de jur.dor, Si-
militer fi controverfiadere fit, nonnifi ea finita,per b16.G
de inoff seffam, temere tamen intentaca eempus non fifkicper
Ligffide bonor. poffe(].! 4 [ qued vi aut clam.

.2t Tempore legitimo clapfo jus congrui ceffat.,

feriptionce regulariter; gloff: in r'yéric:f. de diver[.c tempord, :

terminus enim legis , ut & ftatutorum, re prxfertim nons |
amplius integra, peremptoriusclt, £ 6,7 de option. legat. & |

patientiaac taciturnitas tempore certo vallata, procen:

fenfu, ac juris competentis repudiatione habetur,/ alienss |

tionis.28. €7 101 Ged. m.o. Jf. de V.§8. L.uverfiec. Sticéum.ﬁ ae legatit,
Usqueaded,ut non modo, qui prima pralatione gaudent,

ceflancibus, fed &aliis, qui foree prioribus remotis ad |

jus retraétus admittendiforent, tempus currat, ciim & hi
intraidemtempus agendi facultatem habeant, licesab il
lis retrahere volentibus, ordinis prerogativa excludan:
tUr, &soin princ. ff . dediver/ (& tempor: preferspt.1deoque prio-
i1k . r1bus
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ribus ceffantibus, pofteriores adito judice petere pottunt,
ucillis terminus, intra quem retrahant, prafigacur, aue i-
pfiad retrahendumadmittancur, arg. & manifeftufimi.z1. §. r;
Cdefure. -+ Ty

§.22,  Legitimacaufa, hanc, quam dixi, temporis
prfcriptionem impedit,d.Confliz. Frider wverfic.versm [iintra.
quenam eafit,judicisarbitrio committendum,cMenoch. 2.
arbity.jud, queft.eafi1s3. 9. 4. JureLubec. eft abfentia,d.l. 3. 1.6,
art. 3. allegans augem impedimentum, probare tenetur, Is
removen idipfum nulla racione potuifle,£26.§.27.ex gueb.
caufimajor.non enim dicitur impeditus, qui, cam poflit, né
removetimpedimentum k. 174.f7.de ‘R . F. Lgo. inprinc ff- des
condit, & demonfiras, 11.d1ligentiam omnem ad removen-
dum efle adhibitam, 4 14.ff. dere milit, L2, §. 6. . fi ques can-
tion. interrumpitur hicanni curfus,non per folamextra-
judicialem interpellationem, fed litis conteftarioneny,
quam fimalitiose differat emptor, pretij depofitio fuffi-
cit, per lialienam.i 37 . pro empt. Boer. decif 1.:. 3,

§.23  Dixi,ipfo jure velvotuntate privatorum: hinc
cardinales protimefeos fpecics due aftrauntur , auz enim i-
pfojures ass Voluntate privatoram confituta eft: ipfo quidem
jure, velcommuni civrli ac Fendali, de quo fupra§. 4. wel ffatutss,
sonflisutionibus Principum ¢ confueradine; cjus,quod hifce mo-
disconceditur, juris vari2 numerantut {pecies : Eft enimo
Retrallus Tevritorialisy Cemfualisy Partialis , Gentilizims &c. des
quibusplura hucafferre inftivati noftri ratione prohibe-
mnr, vid, Bocer, clafS.3.D.22. Foluntate privatorum conftitui-
tur protimefis, vel zffamento, quo alicuia detunéto,f1 quis
heredumvel legatariorum fundum rehi¢tum vendiderit.,
poteftas datur eundem revocandiyipero. 69.§.3 ff. delzgar. 2.

Lpaverfiliwnn 38 inprine. & §.(eq. [, de legas. 3. vel conventione
| ¢ B3 pacto
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E i Fl ot VUG cn’.z..ep‘ o'”to
Yend. Gail. 2.06[15. itemque diViﬁOniadjcé’co,};arl,mk_‘

122, §i3f. de Ferb, obl.l, 47./f.de pac?, Hing patefcit,qi.

bus jus retractus competat, Fifco fcilicet in metallis ha-
bicatoribus metrocomiz in bonis convicanorum,Doﬁ’;jno
infundo emphyteutico, minori inayvitis prediis; inbg.
nisdebiroris vendendis, extraneo prafertur creditor co,
gnatusve, cognatoeredicor potior eft, intcr creditoresis
cuimajor pecuniadebetur, prafereur, per rextus fupra§, 4
ad werb. civili; allegatos. - Quibusnam Conftutio Frideric
protimefin tribuat, ibi videri poteft s jure Lubesenf. d, amp;
sit.g. %ib.z. proximis heredibus conceditur retrattus Gen-
tilitius, qui per, omnia fequitur naturam fucceffionis ah
inteftato; uthujus capaces, co, quo ad fucceflionem, ordi.
ne admittantur, incapaces excludantur. Boer.decif. 13, p, 2
Pluribus in ‘eodemgradu pro rata locus eft, arg./ fi ,1,,,‘,;
98 Jf.delegat 3.4, L 69, §. 3. [f. delegar. 2. Inxe individuapd.
tiores funt partes prevenientis, cui vigilanti jura favens
Sifimul ad judicium provocentomnes,forte lis dirimirur
Lags i dejudic. §uoptionis.as.inflis. de legae, 12, C, guﬁd,.é’-
quib, guare, parsidet, (i, 10.Quipreterearetractu gau i
{tatuta & confuctudines docebunt. 3
§24. EffeCtusprotimefcos in adtione ex ea pm;
mianante confiftit, hec autem pro varierace {peciernm
retralusvariat, sam ceflamentarius ‘certis perfonisindul
tus actiones teftamentanias parit, adedque hicvirdizations
bypotbecarsi, velalione ex teffamento eXperiri l'icet,.l. LC, tm:
mun, de 1‘3“3 §.2. inff. delegac, Ex conventionali retradty
actio perfamalis,erg L2 C.de pactsint, emps. & vend.fouie, §.,

- deconsrab. empecl. o, C.dever-permus. Gail. 4 ob; 16, In

ecteris,ubi certa actio expreflanon eft, Cowdictio competit
‘ ' f? s

empt, ey
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exlege arg. 1. um, cum ibi morar. [F-de condict, ex leg. Olden
dorp, claff, 3. aélqr. ' Gencralis enim Dd. theorica cft, obs
ligationetm & actionem ex lege, ftacutis & moribus coms«
petera, quoties his alrex aleeri citra conventionem: quid
reftare tenetun Eftgs condickio” hec in'remt feripta,arg

‘ .quddém.zb-.'lﬂﬂiréaiéd 00, Marant.in fpec. p. ¢, dift. 3, n. 2.
Zanger, deexeeptipi2.¢.1, 2,106, Civilis,per §. fiwe fevipro.g. 1n-
Sie. de L NG. & Cloo . dejuft. & jur. §. 1. Infer, de L N.G. & C.
junét.§, fedefles. Inflie. d. aftion. Nonadverfus emptorermis
{folum, fed & quemeung; pofleflorem, arg. /1. verfic, res vers
ZM C, de tvipom, lucrar, defeript 1ib. o, gloffinl.3.8. 1. f. ad ex+
thend. L9.§in g#od met, canf. quocunque ticulo rem re-
“tractuiobnoxiam ab emptore vel aliunde habentem , ex
‘primacnimvenditione jus réerahenti queficum, invite
aufertinequit, /. id guod woftrum, f. de R. 3. & res cum quali-
tate; que hicredhibitoria eft, tranfic, . alienatios7 ff. de con-
srabiempti Sive igitny donarionis, five pérmutationis,
“transactiontis, aliove tititlo , res retrahienda alienevur,nul-

lum revocare volenti preejudicium generatur , cim nemo

plus jurisin alium transferac,quam ipfe habet; /. nemo pius,

1 dek Jicnemo. insi eod. ' Uinde tam inloco domicilii

Reiconventi, quam inlocorei froe), a&ionem hanc in-

“Ritvipoflc verius eit, . C.ubi in rem 4tk ¢.ex parté.de fors
compet, vid. tradita.Gail.1, Objerv. 37, & de pignor. . 7. ut ta-

men in retractu ‘confuetudo & frarutaloci, in quores fi-
“tach obferventur,per mor. fuprd §.'6: ' Hazc autem’ etini
varient, fi resretralendz fub diverfis judicibus five fing,
fingulargm judex adeundus crit, arg. 4 Titiam. 97. 4 2. fo
dé admimiffr. rar vl certe cognitio adjudicem,fub cujusju-
isdi€tione principalis vel major pars bonorumfica eft de-
yolvenda,arg. /50,8, . Fde judsc, ¢ pradin. o1.$: 3. ff. de legar.s.
*SRATRNANHR ANV bl ¢ B0 bgui
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L. guiita.80.S. fin.f. 4d SCtum Trebel. idque ex continentia,
caulz, de qua Gerl.1: Obferv, 2. Sidiverfi hi judices usium,
fuperiorem omnes habeant, ;sgdm poterit ,.quod 1ta in,
praxi, ne retrahentes nimia licium multitudine implicen.
tur, obfervari teftantur Dds ., 0 0014 STAeE |
.. §.25 . Effc@tus hujusactionis eft reflitutio rei alie
nat®, & retrahentis inemptoris locumac jura furrogatio,
Tholofan.d.l.26.c.22.n.4-ut illc non ab hoc, fed primo vendi-
tore emerecenfeatursprior n. emptio non refcindieur, fed
cumomnib? {uis. qualitatibus transferturin retrahentem,
fubdu@i de medio q. perfonaemptoris.Berlich.p.2.conclds, |
#.36.adedgsretrahens pacta omnia fervare tenctur; padtac: ;
nim funt leges contraltuum,Z 10.C.de paéZ. ac pars conyen-
tionis,/. 6. §.fin. . de ferv.export. & ideo acceptans conti
‘&umab alio celcbratum, fingulas condiciones pactag;e-
| undemcomitantia acceptare intelligitur, 4 Gaim, 23 fi.dt
Bl 1 A mansmifS.l. 20. ] de pact. & tralatitium eft, furrogatum fap:
il renaturam cjus; in cujus locum furrogatur, ({er Lo, §, 20 f
3 ‘ quiscaution, & qui per translationem aliquid acquirit, tene-
tur habere claufulas ratasin primavo actu pofitas, perhss
ff. de pact, cum leg: [é49. non tamen oncri rei retrahendea
primo emptore impofito aftringitur. Boer, Decif. 181, Sicke-
trahensad ftandumlocationi ab emptore factz non tene-
tur,t 9. C. de locat, g |
§.26.. Pa&aarctrahente omnino fervanda, five e
preflafint, five tacita, nam & hxc, cium ex natura cdptr@-
&us infint, conventa incclliguntur,/ 2. 7. de reb, credit. &t
naturaactus fert, ita aétum prefumir,/ 22.4. ous. matr.In
continenti tn.,que quis exprefsc adjicere vule,adjiciat ne-
cefle eft,hzc enimbone fidei judiciis inefle./ 7.5, 5. ff.de
pact, & vim q.ad pariendam actionem yel exceptionenm
¢x coherentia concradtys aflumere yidentur,4 2. c.depa;f.
B
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In continenti quidfieridicimus, non ad momentum, fod
civiliter & legaliter ; antequam ad cXtrancos a&ns deflc.
&atur,lio:§.z. fF. de duob, resi conjfsr, / Contingus, 137, in )finc.jf;
4. 7.0.Que cx intervallo apponuntur pacta, reciahienti ag-
‘hil obfunt, quippe incujus prejudicin, ¢im Habeat ¢X pri-
ma venditionts perfectione jus quificum,, nalla ihnova-
tio facienda,.27.§. 4. verfic. anze omnia)f. de pait, & perfeéta
venditio, in alterius damnum, neque diem neque conditi-
onem recipit,i#.C.dedonat. quefibmod. 1dem obtinet fran.
deinterveniente,/eredicor. 50, § 2. mandar, Hoec cnim in j 1

omni difpofitione excepta cenfeeur,/, #.8.11 /7. de dol. exccepe. i t

i

f

.23.§.1. Cmandat. Unde per legem contradui adjeGtam,
jure congrui alids gaudens, excludi abeo, aut ad majus
pretiumiolvendumaftringinequit, per £ #on debet [f.de R, Fe
Jus enim lege, ftatuto vel confuetudine retrahenci femel
quzfitum, ceudictumeft , invito non aufferendum pactis
privatorum alicnis,/. 3:yﬁdep46?. Imoempror & venditor,
1n c{Jrzejudic'mm retrahentis, qui ex prima venditione jus
radicatam habet, peenitere non poflunt, nec & pactis adje-~
&isrecedere, vel durioraadjicere, arg. L. nemo porefl mutare,
75\f-d¢ R.J. itarctrahens quoque polt fententiam 3 reera.
cturecedere nequit, per tradica Eberbard. in toc, 4 correlativg
Simulatorum autemac frandulentorum padtorum conje-
¢turam, ex co, fi ad unius partis , maximé emptoris, com-
modumdirigantar, aut fint contra fubftantiam conrra-
Ctus, nimiisq; & infolitis cautclis muniantur, ‘refultare.,
paffindocent Dd. “Berdich. 4 p, 2. conel. 1. w; 44. Sichard, adl,
2., 14, Cde juy. emphys. :

_. Y27, | Effcckum actionis exprotimefi orte, dixi§.zs.
efle reireftitutionem, hzec cum omni caufa‘h. ¢, acceffio-
nibus & fruckibus ficridebet, per aleg. fipra § 19,in prine Em- | R
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r enim reipetractyi obnoxiz;poft litis contcltationen,
debitam pretii oblationem, omnes omnino fruGuset.

O
g

penflaz. (. dereh Vindicat.§, z; {n/}it. de offic. jud. Mindan.. de

20, ¢ 52 019 &5 €08 B ANLE VELO de percipiendis nopn
{g{ﬁm 4.5 2.inff, ue tamen de negleéta fungi culeara,erg.
116,11 de act. empe. itemgs ASterioxatione, per J. 21, §.3. ffulor
¢az. praedil qua formam mutatiohe, #7¢, 1.9.8.3. [ ad exbie
%end. arborum fructiferarumexcifione, arg 4 1,8: L1 Jfisé qui
2ePam_lib. Mewoch.arbitr. jud, queft. caf 78. lib. 2. 3d interelly
obltringatursperecptos non eantim civiles,l.oz ffderei v
dicat, Menoch.recup. poff.remed. 15, w.02£.& induftriales, §/igus
31.10ftit.de rer.divif.l 45 f-de ufar fed ctiam naturales interim
Tuos facit, 4 bome fdei. 48. [f. de acq. rer.dom, Fab, %, ¢onj 17,
Hackelm. Difp. 6.2h. 19, conlumptos planc lucracur, 4.5 21,
Infliz. derer. 4ivi(. d.§. 2, Infliz. d. offtc.jud. (4.8, 2. . fim.regund,
ideods & oncra cenfoum ac colleGrarum ad eundent
fpeant,LfinC. ¢enf- & relig.fund.l. 27 ff. de wfufr. 4. 13 Jf- &
impen/, in rem dos. frutus pendentes, deductis umpenfis;hg
#. deufar.pro rata temporis inter emptorem & retrahei:
tem dividuntur,arg. 2. divertis,7 1. folut. matvim. De damni

& culpz circarctractum praeftatione, idem obfervandum, |

guod in prima emptione venditione,per txadita [#pra§as
i prine. _ : ‘ ,
“"§.28. Repoft retractum fine culpaemptoris evicty
adtioretrahenti competit adyerfus primum venditoren,
1on emptorem , cum enim {poneanca-ab ipfo ccflio non
fiat, eum citra foum factum obligari, fas non v1dctur3 et:
iam fires minoris fine decreto alienata retrahatur,& amy

norxi refticutio imps tXCRUX, per: L, fi duo.36. ff. de dol.mal. 1. f |

Jolut. matrimon. Sed venditor ad evictionem ; qua fit xeud:
&, cmptori preftandam, num tenebicur : minime,per 2:;
L), . A

iam percipigndos reftitucre cogitur,. 2.Cde fradt. crlit. egp - |
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eIt QUL 11 DIOLTIVIIC: LT EFEErE -
c;ni;cm, e enim exﬁi natara cvi&iQni_ obnoxia, ut 19-;
cumhabeatadtiodeevictione, non fufficit generaliter fti-
pulari,‘fed:[paciahter«meum cafum fibi _providere necefle
Tl

§i200 - Rennnciarijurirecractus libere poteftper /. 41

§ de min,Lipen.C.depafl, ctiamante impletum contradtum,
perd 7o de asgulbered junct, 1. 21. §.3.ff depadl. L. 40, in fin.
¢od. Renunciaiohecomnem retrahendi facultatem pexi-
mit,ut ad cam nondetyr re reflus, ¢. guam pericutofum.7.q. 1»
L 14,5 9. I deddil, edid? I, § o. ff. de fuccefs, edicl. etiamﬁ' foli
primo venditorifit faéta, non ctiam emptori, hic enimu,
cumabillocaufam habeat, & ex cjus perfona ¢Xperiatur,
perl 3.5, 1.6 g, f.deacq. vel amitt.paff. | dolia 7685 f. de
contrab,empt,codem cutn ipfo jure UEICUL, 6.4 gui 4.8. Joing
De renunciation¢autem nifi exprcfséagarar, vel eadenw
tacité infallibili confequentid ac jaris praefumptione colli-
gatur, itaenim exprefla quoque cenfetur, ¢. cam- olim de cen-
fib. munquamfacilé preefumitur, ctiamfi quis venditiont
interfit,per 8.8, 15.ff quib.mod. pign.vel hypoth. folv. Species
¢nim cltdonationis.. Juper-bacX. de renunggit fuum autenis
nemo jadtare pre fumitur, A¢umde indebi prine, verfic.
[finveri f.de probati ids0gp3 €1rOT1S confeétura pxeeva’lct.

§30, Cedijus:protimefcos poteftei, qui primums
in prelationis ordineproxime fequiturs Rofenthat. de feud.
¢, guonclaf, 92, an & eXTraneo, e i, qui vigore legis,ftatutt
autconfiictudinis, jure congrui aliasnon gaudet? minime,
per b expluribus.42, ffvde admmiffr, & peric,tur, Ceflio enimo
nonpoteft-fieri-ineum, quinon habet qualitacem cederi-
tisyper L imulier 59§ exaffe.ffs de de jut. dok qu 1n 'iPIeP‘@li‘
tionishic confiftens, certis quibusdam perfonis, non o-
mnibus promifousy lege: ane canfacinding tribuca eftrul-
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neo ccdcndi,co'inp‘ctcr'c,\tzgcrciuivcausé'defcndcmus;fq‘m i
litas enim ratione cedentis ctfi adhuc dum: mulicey

Ct,,& -7
tione ceflionarii deficiat,uz dicum, nullus tamen ef}

Ulre: |
vocet,l.77. 4,27, de legi2. Conventionalem rccraé’zgmfe;
pacto.cadipofie cuivis,non dubitam usspee Lalt, Cudéuny, I
veladh vend; Tn’ﬂtl.l.‘D_lﬁ, 2..5’, zbeﬁ 10. liz. C.Tantum_ %l PM’ !

I3 in prefentem-materiam dejid

crat, videre poterjp.
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B7 A7 C8 B8 A8 C9 B9

Jonalis aryefli gratia feceffionem fecerit eumn i
‘cammbiale ulu vel lege hand invetum ; nihilo”
valide cambialiter conveniri poffe, docet Bt
For. Tiz. V. 3. 0. 4. p. 137 Conf.-BarTn. Hd
W.§.4pmsz3

8) In litteris cambii non requivitur jam falta di
excuflio jure Saxonico et aliorum locorum leg.
cambium et pactum obligationis ad carcerem ¢
Xonia.

o) In fisdem igitur mec bonornm ceffio liberat a cg
Conf. b. Asr. Kagstnert difp. de obligatione
caufa debiti. Lipf. hab. 1723. et V. C. lon. Fry
de pecunia mutuaticia tuzo collocanda., Cap. H1-
jus antor exquiﬁtiora tradit, quaim infcripti
promittit,

10 09 03 02 01 C7

§. CXVIIL

Obligatio ad obftaginm etiam ab obligatione di_
remr el diverla.  Hla enim, nemine ante diem net
bitor interpellatus driverfovium publicum ingreds, 'in
flere , donec creditori fatisfecerit, obftringitur.
cum defignatom haud ingreditur,  per fententiam of)
gitur et quidem-cum comminatione poenae des Sehul
teniia ita habet v JE  bekiagter alfo fort nach Infin,
nach den dffentlichen Gaft-Hof N. zubegeben und das
geftellte Einlager zu halten fehuldig, mit der Com
dem nicht alfo nachkommen Wird , daf§ auf den fall
des Schuld - Thurm iezt alidann und danw als fezt g
anf ferney gegenw ibn ernfilich vevfabren Wevdern [oll.
obftagiunvhodiennm in terris Slesivico- Holfaticis, Ha,
re conftat. Carorus V. Impi litteris civitati Gelnbaufis
bus Spirenfibus an. 1349 datis ﬁi{ipfc ad obflagian
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