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Deo

Reconventione

THRESIS 1n.

UM omnis qua de realiqua inftituitur difpuras

tiod definitione debeat proficifci, dred melius

% id.de quodifceprarnr cognoiciqueatCic.lib.1, T :

offic.primo loco, difputationem de reconven=, |4

tione, quz jure divino Lu¢.6.7.31. Matth.7.v,12. v 1SR

OB naturali,quod inter omnes homines equalitaté, i B
; e eoftituit 32 de Rl civaliL2a.ff dejudicd. 1. §.ults ‘

K que fent.fineappeliat .1 4:.C.defentent. & interlocut.Novell:g6.¢. 1. tit. :

30. Ordin.Cam,part.3. fubrubr. von dex Segentlag /onndwieinders

felben procedirtsverden foll Hillig. ad Donell, lib. 17.comment, 18, Jit. B,

& [69q. Molignat.tr. de reconvent, quafb. 4. Diffent. Ant.Fab: 20: conjed.

5.& 8. & canonico permiffa & licita eft 2. 2.ext.demuz. petit.c. cum di-

lettusc. uls.de ordin.cogni, c.dsfpendia 8. reus quag, de refiript.in 6.Clem, i

fape S.verum de V... eujus in agendo can(’3. quaft.8.infticuens,ejus de. i

finitionem tum nominis tum reifubjiciendam puto. ¢

2. Diciturautemreconventio d reconveniendo. Quems

admodum enim dicitur ator renm convenire,ita reus diciturado-

rem reconvenire vicifim contraipfum acdtione intentata. Vocatus

alio nominemurwa petitio Lneque 6. C.decompenfat. 1. 1.C.ver. amot..

Deirer.de mut. petir, Facisnamque reconventio , ut mutua petitio fic - ||

: interlitigances, Vmm.in difp. deprocefS.judic 10 de reconvent. thef1.m.1. ’

Donell. 17. comment.18. Moller.ad conftis. Eletor. 7, p-1.n.1. Aliter Ma- !

n vian. Sosin. adrubr. it. decres.demut.pesis, ny. 1. fatuit ubinen folum I

‘ 3 recon-
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reeonyeutionem , fed ctiam conventionem per mutwam petitios
v nemre Yinsexplicari pusat, quia mutua petitionon eftnifi & con.
a ventio & teconventioad(it,veruin G hoeargumentoid probarety
quod intendit Socin. ctiam perreconventionem & converitio de.
1 notaretur Germanicé appellatur ¢in @3egtnf‘.agt’p-;.ordm.Cum.lu't.
4 30.¢in AW iedertlage Conftit.Elector. Auguft.7.p.1.

3. - Definitione nominis jar premifia, rei definitio propo- |
nendavenit. Eftigiturreconvencio rei conventi adverfus 2&orem
durante conventionis judicio viciflim {ub eodem judice inftitutaz.
&io Petr.Frider. Mindan.deprocefl.extrabend.lsh.3 ¢.6 m.5.Gifebert dege-
| conyent.c.4.n.3.Valte.lib. 2. Turifp Rom.c.30.01.75.

; - 4. Genusproindehujus definitionis apptiflimum putoa.
'l &ionem propter cap.z.verf-étfi nos asuté ext. de ordin.cognit.ti-quiacon-
titei definitio a&ionis , qua definivar quod fit jus perfequendiin
; judicio quod (ibi'debeturl.st ff.de 0.& 4.pr. infl.de aitio. mmetan
| quia conventio eftaGtioarg.l 45.ffdeR V.1.7.81. &S.imd5.Cdyn.
|  feript.30.vel 40 anmor. Lult.inprinc. C.deannal.except. Petr Erider. Gift
[ bert.dd.loc. ClarifS. Dn.D. Hunn.praceptor meus honorandis in refol. diut.
l Treutl.volvy. difput, x5.thef 13.lit. B. Heping. de fidejuf. ¢. 20, §.6.014,
| Thomingdecif.16.m.20. :
B LR | 5. *Cumirtaque jam di&um;quod reconventionisgenusie:
‘ | €té conftituatur adtio,male ab Interppr.quibufda afferitur effe ex-
ceptioné,urpoteque nihil perfequitar, minuitg; tantum intentios
nemagentis liz.¢"5ude exepr.cnm nunquam aékionis verbo cotiness
eiir €xcepeio Lverbum 8.infin.ff.de V.8.& exceptiovel tollatadiong,
velfufpendat,unde etiam Pontifex in.d.c.cum dilectus ver[. nos astem
extrideordin. cognit. probé obfervandum ait, utrum reus libellum
psr viam exceptionis , aut verdactionis propofuérit'Gifehert. d.c. 4.
nm.s. & feqd).

6. 'Quare impropri¢ loquuntur &illi,quireconventionem |
ipfamappellantvel fecundam cenventiomem,refpe & {c. conven:
tionisprimd aba&ore fa&e;vel ejuldem judicii intnicu, vel copen-

~fationis quandam fpeciem,quatenus fc.hujus quodammodeo cauf2
dicitur,8cquatenusacorisarbitrium in conveniende coramaliquo
judice reus {uareconventione quafifrecompenfat eligende fibiinae
gendocundem judicem Clarifs.Dn.Pracept. Bocer,clafs. sit. difp. 216
reconyent.thef 7. Donell.xy.comment.i8. ' 7.Hine

Fac 2k woegmi
SRl

il

e
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7. Hincjamconttare puto quidnam refpondendumad quze-
ftionem a Dd. motam:an ffatutum municipale difponens de actioa
ne {eu conventione,ntelligatur ctiam de reconventione 2 Quod e-
nimde genere afleritur, id de omnibus ejus fpecicbus dictamin-

telligitur:non obtante eo,quod Ratuea, ftrictam récipiantinterpre-
tatenem .que djureder.Lin 6.1.quod vers ff.de LL arg.l1.8.licetver[ [ed
Ji fciente ff. deexercit.adtion.hoc fiquidem verum eft , quatenus fatuta
derogant aliquid juri communi, vel id corrigunt per¢.cumdiledtus
8. verf.caterumextr. deconfuetud. Geil. 2. obfer. 33. Gifeb. d. c. 4. num.16.

8. Uade claufulaappellatione temotain caufa conventienis

appolitaextenditur etiiad reconventioné c.2.ext.de mut.perit. & ibi
Panormit. n.1x, Petr. Frider. Mindan.d.lsb.3.decontinent. cauf.¢.7.n 18.in
fin. modo ea explicetur de frivola & levi ,nonde gravi&juftiffima
fecundum Geil. 1. 0bf 33.1.5.Lafon.inl. 3.8 fiquis profuon.4.& s.ff.quod
q4ifg,jur &.Gifehert.d.tr.c.23. Veram fihzc admittererurinterpre-
tatio,claufulaifta videtur efle fruftratoria , cum alias etiam fine ea
appellatio frivolarejiciaturd jure L. ¢jus qui 4. ff. deappellat. vecipiend.l.
& publicarit 8. C.quor. appellat. nonrecip.c.ii appellationib.s.de appellat.in
6. Mynf.cent.t_obfer.;.in fin.Cothman.vol.1.confil.36.1:59.¢ feq.ubi pla-
resallegat Dd. Ampliff.Dn. D.Hunn pracept. ¢ fantor vieusarern.colendus
inrefolut. Treutl. vol. 3. difput. 23.th. 4.9.31. Menoch.de avbitr.judic.queft.
lib.2.caf197.n.1. Lancellov.de atrent.appellat. pendent.6.x2.inlimitat.7.Fa=
ninac.omprax.crimin.lib. 1.9.38.n.23. :

9., Subjicitur porroindefinitione rei conventiadver(us a
&orem : quia reconveniritantum illi poflunt quifunt ejufdem licis
in contrarium participes. Movell.9 6.¢.2.8.1 1hi fi quis obnoxiil drbitratur
haberetit & aush.confequenterver[. fivicifiim & ipfum CreiC. de fentent. &
interlocut. Petr.Frid. Mindan.d.loco concluf's n.8. Diflent. Accur[iinl.2.§.
Sed etf verb.compelluntur ff. dejudic. & inl.non diffinguemns 3 2. §.item fi
quis ff.de recep.arbitr. Sed de his plurib.ubi de petfonis quireconye-

nire pofluntagetur. '

10. Addiwur praetereain definitione reconventionis,coram
eodem judice expediendam efle:cujus enim inagendo obfervatar-
bitriam eum habere & contra {e judicem in éodem negotionon
dedignetur L 4.6um auth. & confequenter €.defentent. & interlocut.Lfi

A3 idem
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idem 11,8 1.ff.dejurifd.L. qici non cogitr 3. fF. de judic. Novel. 96: fun:
cimus 6. 2.0 1.8 ule. ff qua fentent. fine appell. refeind.c.difpendia 3. verf e
quoque de refiript.in 6, Gifebert.d.tr.c.4.m,22,23. -

w.  Adjicitur denique durante judicio per.c.1, & 2.ext. demiy,
petit & LL.fupra allegat.p. 3. ordin. Camer, tit. 30. de quibus omnibys
paulo poft plura proponentur, ;

12. Divifiones quod attinet vari¢ Dd. dividuntreconven.
tionem : Quidam enim quadruplicem reconventionem fatuunt,
De civiliad civilem : de criminaliad eriminalem,de civiliad crimi-
nalem,de criminaliad civilem Mariam Socin.ad ¢.2.extr.de mutu,pett,
Molignat.tr.de reconvent.queft.8. Item aliam prejudicialem & obftas
tivam,in qua prius procedendum, aliam fimplicem; ficaliam con.
nexam aliam {eparatam faciunt : Ethz divifiones ex materia&
caufis de quibus reconventioinftituitar defumprz : Iremamodo
aliam fietidicunt per viam exceptionis,, aliam verd proponi pet
viama&ionis:A (uijcé’to aliamareoaliam ab a&ore proponi Barih,
ind.l.14 Ganthgonfequenter C. delfent. Crinterloins, '

13. - Verum fi rem exa&ius confiderare 8¢ ponderazeveli-
mus intelligemus veras 8¢ gehuinas {pecies reconventionishasnon
efle,fed cum generalis fit omniumaé&ionum affe@io , tot cjusefle
genera quot funt & ipfarum actionum., Quemadmodum igitur
vatiz funt a&ionum diftributiones , quarum omninm primaia
duo generadeduciturreales fc,8 peifonales §. omnium ubiVulter¢
€larifS, Dn. Hunn, Praseptor meus aternum obfervandus & Dd.communiter
Inft.de aftion.ica etiam reconventio vel eft actionis inremvelactio.
nis in perfonam Gifebert.d. Jocos.5,%,1.C"

14. Alii deinde & communiter quidem recenventionem
dividuntin propriam , qua parili 8 fimultanco ductuinftituitur
& (i fieri poflic, finitur Clement. [pé §.veruminverb. exordiodeV.§.
Bald.inl.non folum S.mortecolum. 6.[f. de oper.nov.nunciat. atqueinim-
propriam quz quandocunque durante, tamen judicio conven-
tionis reété inftituitur finitque praeferiptionem, imprimis aétienum
tgmporalium & caufam cognofcendam & decidendam judici a-
lias incompetenti competenter infinuat cap. difpendia §. veusibidu-
rante judicio per confequens igitur ad fententiam ufque defuitivam de

refeript.
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Lestreceprum ff. dejurifdicd,

sefiript, in 6. arg. c. paftovalisext. decanf, poffif. & proprictat. c cum dile- -

ctus ext.de fid.inflrum fed redolent hec potius proceflum & formam
introducendi reconvenicado actiones mutuas quam varicnt alte-
gentve {pecies. ' .

15.  Tertid dicuntaliam veram efle fen nataralem , quoties
adtor ex peifona propria jure agentis coram judice non fuo recon-
venitut : Aliam qualifive civilem,quando aétoralia etiam excau-
fa foree proprercontinentiam caufe & connexarum actionum
cundemjudicem requitit Hackelm. difp. jur. canon. 5. thef. 3. Verum
hzc divifio non pofle fubfiftere videtur , & permifcere jusrecon-
ventionis cum continentia caufarum, quz duoaccutarc difcernen-
da.Nonenim agnofcendaifta quafi reconventiofeu civilis, cam fo-
sum & jurisdictio ibinon ordineturvirtute reconventionis & mu-
tuz petitionis , - fed vicontinentiz de qua Petr. Frider, Mind. in libr.

fingalar.

16.  Majorem fané dubitationem habet an compenfatio
fitreconventionis {pecies:propter L. 6. C. de compenf. 1. 1.C.ver.amotar,
veriflima tamen videtur negantium epinio - toto fiquidem genere
diffecunt reconventio’ & compenfatio. Reconventio enim efta-
&ionis {pecies , ut fuprademonftratum: compenfatio verd noneft
altio , fed modus potiusa&ionestollendil. 4.C.eod.L.2.inpr.d22.ff.

deexcept.Clarif. Dn, Pracept, Hunn. innot. ad w. ¥ efenb. ff. de compenf..
numer.§. ’ ‘

17. Nequerefragantur fupra citata leges: quianonloquun-
turde compenfatione, qua ipfe fit jure, de quad.l. 4. & [upraqua-
ftio propolitaeft, fed agiturde com penfatione,qua per factammu-
tuam petitionem f{ive reconventionem inflitutam officio judicis
inducitar .S inbonefidei 30 .ubi Zafn. 6.1nft deaction.l. 1.5. 4. ff fipars
hared.petat L. Mevius 51,52 ff famil hercifi, Et fichzc compenfatio of-
ficiojudicisfactanon appellatur mutua petitio ee fenfu,quod idem
ficreconyentio & compenfatio quoad initium & formam : fed quia

‘propter mutuam qualitatis petitionem factam per reconventio-

nem oficio judicisultro citroqueinducitur Gifeberr.d, ¢. s.num. 9.0
36.Diffent. ¥ efenb.inr.d.locon.g.Vultei 2jursfpr. Rom.3 01,75 1afon.ad

LA Lit . 4 . b 18.undc
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18, UndeDA. has fequéntes differentias inter reconvens
tionem & compen(ationem conftituunt. 1. Quod reconventiofit
rei lirigrote incerte & non liquida : compenfatio:vero proprie tan-
tum ret liquida , aut de proximoliquidand:el,ﬁn,c, de Compen.S.in
bona fidei 30. & ibi Dd. Infl. de action. Cothman. confil. 8.9.366.¢r 397.
pel. 1. Coler. adc. 1.1.19. & foqq. extr.deexcept. Mafoard. deprobat.vol.,
conclunf334. 1L Reconventio non fitipfo jure,fed introducituritaut
tunc demum facta cenfeatur:, quando viciffim petrum aGumve
eft:compenfatio veroipfo fitjured.§.30.¢ ibi Zaf. n. 5. nfl.deadtion.
Lfin. C. decompenfat, Dn. D. Hunp.in refolut.difp. Treutl. vol.i.difpurag,
thef. 1o, lit. F. 111. Quicompenationem opponitis fateturfe

" debitorem , cum compcnﬁuio nihul alind fic quam debiii &

crediti contributio L. 1. ff. de compenfat. 1. 30. ff. de condicd. indelis,
facic eviam hucl. 6. ibipetizionimurna LS. ver[. mutuo debire quanticatis

1. 12. ibi invicens debiti C. de compenfat. . 2.1. 22 ff.eod.qui auremrecon-
ventionem inftituitis minimé fatetur fedebitorem. . I'V. Eteoets
jath differunt compenfatio & reconventio , quod quivalt coms
penfare is non poteft excedere fines vel quantitatem reipetit:
Compenfatio enim tantum fit in concurrente quantitate [, fi one
ftat 4.1 invicem 12. C. decompenfat. Petr. X/ efenb. confil. vz. num, a1,
at reconventio poteft excedere fines & ‘quantitatem convens
gionis. :

19. Exhistamennonre&e colligic Accurf ind. L cum Pas
pinianus 14. verb. cogmofiatur C. defentent. & interlocur. Gothofred,
‘4d 1. 5. ff de compenfar. quod reus noa poffit anre reconventione
uti {i quidab actore debeatar , quamficompenfatio quocunque
modo ceflet , ut quzipfo jure minuat petitionem agentis . L
4.7 Loult.inpring. C.decompenfat. §. inbonafidei 30. Infh.deadion.con-

~gratium fiquidem probatl.8. §. 2.ff denegor.gefl.1.18.8 lt.ff. commod.

1. 7.8. 1. [f. de compenfat.Louls.S.1.verf hocitag, C.eod. Nolkrienimarbi-
erii eft , utram compenfare , an petere velimusLi.S.4.f.decontrar,
tutel.attion.l.3.C.e0d.L.2.C.dein lit. dand.tut.Sichard.in d.L.cum Papin
12.Cujat. 13.0bfery. 7. Gifebert, deveconyent..6.1. 2.8 3.V nm.ind.difp.
dereconvent.thef.1.

20. Nec quicquim etiam impotrat racie diffentientium. Quod
enim dicitur, conlpcn{ationemﬁcri ipfo jure , id tune verum clt
quane
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qmuandoabalio epponitur non quidem per modum exceptionis;’
led permodum allegationis canf , ob quain {c. reus conventus .
<&kione nulla teneatur: aliag namg; judex hujusrei ignarus non po-
teftcompenfationisrationem habere Clarifs. Dn: Praceptor, Hunn. in
d.vefolut. Treutl.d.d fp.25. ihefro.lit. F. cum eam non poffit divinare
utloquitur Zafiind.§.in bonafidej.30.1.8.Infl.de action,
21, Uraatem ed melius hac mareria intelligi poffic,quatus
or hujus difputationis membia propeonsmus: 1.
reconveniti poflinr.». coram quo iudice reconventio inftieuj debe-
at. 2 quibus in caufis reconventio locum habeat. 4+ Quotempore
& quo procefli reconventio ficridebeat, & tandem de fine& effe-
<tupauca addam | e
22. ~ Quod primum hujus difputationis metmbrum attinée
treconvenire omnes poflnng, qui agendifacultatem habent Ly ¢
tot.ut.C.quilegitim.perfon.fland. injudic. ubi Cujac. & Yefenbec.in .
modoipfi priusab atore conventifuerine d. Lfisdemyv.§. . de jus
risdick. d.l. quinon cogitur 2. ff.dejudyc. Novell.96.8. fancimm ¢..4.1. 14,
juncl.anth.& confequenter C.de fmtem.é"inttrloﬁ.l.x.§.ult.ﬁ.qu¢ fentent.

Sin.appellar | 2.

23..- Uude conftatminus re e Accurfinthef. 19.alleg. logo. af-
ferere quod actoraliquem cenveniens non modo iploreo, fed &
quibutvisaliis coram eodém judice refpondere teneatur, tum,quia
caminteractorem & reum controverfia exiftir, atq;hifoli invicem
in judicio,retpe&u fc. comperentiz jadicis contrahere inrclligun-
turl.3.§.10.depecul nonitacontrahi poteft,utalter fio nomine reété
agatcum quo contra@um nonefk:tym etiam qguiares interalios a~
actaaliis neque pzod;;{’c neque noce ror.rit. zes in alios adf, &, Gife-
bert.d.tr.dereconventiczg.nag & feqq. me.ind.d:’/]).zbefz.n.é.inﬁn.

4. Carerum cumhocfitex clafle & numero permuflorum
quilibetconventus prafumicir pofie reconvenire donec 2 negante
vélprohibenredoceatarcontrariam, ideo prioriloco adjiciam qui
prohibeantur :cconvcnircarg.&z.Irzﬁ.demspt.',S 6.7.8.9.;0.111]?1'1. 4.
z‘n:mlzb.jiz’pular.l.43.§.1.j;’3d‘eprammt.l.xﬁ depoftuland,

25.  Quia verd legivmam perfonam fandi in judicio non
habentlervi §.1rem inutilis 6. Inft. deinutilsh. flipslar 1. bs nvlla 4.1 de
Judic.lyoy deR.1. 1 fervivgude 0.0 4.1.6.¢ [eq.C. dejudic.ls §.8 ff de
pecul.cumnec lupplicationes Impetatori offerre facile pollie.f. 1.

inpr.
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Vipr. C deprecih. thp.offerend. exceptisquibufdam cafibus L.g3. flde
Judie. Item papillus & minor fine aut hqntate tatorum & c.usaterum
L1.¢& 2.C.qui legitim.perfon. ftand, injudic.& alii fimiles, facilé conftar
hos reconventionem inftituere non pofle.
26. Deexcommunicato bannito & profcripto, cambie-
&é cenveniri poflint,ne {c.videantur defua malitia commodum res
portare c. intelleximus 7.6 ibigl. ext. de judic. res magis dabiavidetur,
an conventus pofliradterem fuum reconvenire ? Quod negandum
pet text. ine. cum inter 5. infin. & ibiDec. n. 40. & [eg. ext.deexception,
mefc. quadin defenfionis remedium fuftinecur ad impagnationis
materiam extendatur per d.e. csm inter Geil. L. 2. depac. publ.c.12.n30,
Petr. Frider. Mind.d.Joc.¢.6. num.7 Gifebert.d.loc.c.7. Boser. clafslndie
fut.rr.thef14. : 4
27.  Ethoc veriflimum eft debannitis feu proferiptis imperii
foeldhe vor megen def gebrodienen Landfrievens in def Reidediy
vi Oberadyt geehan fetn. Hi. n.abImperatore ex rotoorbe Chiiftia-
no banniti cenfentur, usin nallo regno fecurirare gaudere poffin,
SReick 8 Xbfchieo su Crffurddeanno567. 9. wir olfer aud) ibi el
e Kéniae alf 21c.atque omnibusbeneficiisjuris civilis exuuntar

omnium libidini exponuntur Ordin. Camer.p. 2. 1it.9.§ (o jemandibi.

fio balt andy der oder diefelbe Geil.r.lib.depac. public.¢.6.n.14.& caved,
Lib. ficq; extraclientelam & prote&ionem juris communis & im-
perii fant Mynf. cent. 3. obferv. 52. & decad. 2. refponf. 20. Clarif. Dn.
SReintingf praceptor meus honorandusin fuosradt. depoteftat. fecul. & K-
clefiafllib.vclaff. 5.6.6.m125.¢ feqq.

! 28.  Profcriptiveré abinferiore aliquo principe Romanoé
Ducatu & civitate cum amitedc tantum jura municipalia & propria
#jus territorii ex quorelegati funt, Bannum enim wniuscivitatisno
poteftanferrejurainlocofibinon {ubdito: extra territorium nam.
quejusdicentiimpuné non paretucl. final. f.de jurifd. Schueid. ad.
enm autem 5n.12.0 5. Infl. quib. mod. jss patr porefh. (vly. Sichard. ad s,
p.15. C.de hared.infisenend. Gifebert.d.loc.n.9.&r feq. Unde retiusetiam
profcriptiones, relegationes & deportationes quam banna appel:
dantur,Geil.d.c.6.n. 12. Dn. Rein€ingt d. locon. 124, fi alibi quam in
locod quo relegati funt conveniantur reconventionem in:tinueie
polluntarg.L3 . deinterdict, & relegas.Gifebert.d.dosmat.

29.Caz-

UFG
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29. Ceterum quod fupra’poficum banniro non compere=
rebeneficium reconventionis Petr. Frider, Mind. d. loco limitar riify
forté bannitus vel excommanicatus,appellando, proteftando &c.
conttabanni declaratoriam fefe defendar , atque juris via tueatur

nulliter {e & iniqué inbannum declaratum efle. Ifto enim cafu do-
nec declaratoria tenovetur pro banaito vel excommunicatonon
habetur,ac proinde reté non modo convenire fed & reconvenirg
poteft. Namlegitima contra fententiam defenfio puta appellatio
provocatio,tevifio &c.Omnem fententiz vim & effe@um {ufpen-
dic Lpracipimus 32. 5. hec fi appellatio 3.C.d.appellat.l.3.C.e0d L.1.§. final,
I ad fevundum Turpill.Li. ff.nbilinnovand. appell. intenpafec. pafloralis 5§34
ext.deappellat. Marant.inprax. aur.p.G.rit.deappellat.n.y7;.

30. -Hac tamen limiratione opus mon efle aflerit Melbec. in
dyput. fus dereconvent.axiomar. g.defimt. 6 Namnecefle eft,ut inquiz;
vel competatreceptaque fic ejus provocatio,vel minus : Priori cafy
quiabannitus reveranon eft,effectu , vi & cfficacia fententize con-
demnatoriz provocatone{ufpentis per LL.in tbefs pracedenti allegat,
deco quoq; quade banaito predicantur (civem nim. Roma-
numamplias non fore , hoftern haberi imperii, nec agendo per:
fonamaliquam in judicio fuftinere pollel. amifiones. §. 1.ff. de capir.
del. minus.Geil. depac.publ.iib.2.c.12..1.¢r 2.)dici non poflant.Pofte-
riorivero, in hypothefi, rité duntaxar, quibulcunque etiam ex me-
ritis, res fiquidem judicata pro veritate accipitucLingenuum 2. ff.de
ftat. hamin, condemnatum, ejufque appellatione explofa, nihil ju-
vabuntmurmura &¢. Sed notanda biceffd Dd. recepra diftin&ig
inter appellationem qua habet e ffe@um fufpeniivim, & qua de-
volutivam Amplif. Dn. Hunn. invefolus. Treutlvoly difp.2yahefa,

51. Dereconvento deniq; actore quzritur,anillijus recon.
veniendi coperatiEre licet actor in libello fuper plurib. actionib, f1-
mul & femel cumalatis convenire ream poflice.difpendia de referips.
6. Lharedes 2.8, 4. feq.If famil.bercifeun, Geil. LobferG3.m 1. 2.¢08,
Obrecht.deformsand & concipiend.libell .2 4.1, 45. ¢ feq.tamé reconvé-
vuas viciflim reconvenientem reconvenire non poteit, nefc. raliteg
modus litinm multiplicatas fam miatq;inéflibilem faciat difficul~
tatemi- fingulis 6.de except.reifudic. & utin multisjuris arciculis infi-
nutas improbecur e.ciiin mulei in princ.derefiviot.in n6. neq; morea-
Liter permancan liri 8ates. Novell.96.6.2.1n Jinprimglof.an anth.crions
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fequuntur.verb.eundem & 1hiBr.n.8.ubi LL.¢ CC.itateneriainC.ie fent,

& interloc.Specin ferin. 4.& 58 il dicamas 20,0311t deveconyent,
lib.3.pir. Marian.Socin.ad c.1.ext. demut.petit.n.42. ubi rationes& de-,
clatationes Tiher Decian.conf.49.n.50.vol. 2. Perr . Frider. Mind. de conti-
nenticauflib.3.6.6.n.9.&16. ;

32 . Hoctamen quod modo diGum limitarus , nifireconven
tionis caufa mutua fir, quazex necefficare jungi & fimul pertraari
debeat cum conventionearg.lLui.ffdejurifd-lyo. C. dejud. autﬁqua
exiplareireconventioneactori reconvéronova nafcataractioaut
¢i przjudicium creetur, maxime {1 ab{q; illius incidentis quztionis
examine de meritis prima reconventionis conflare non poflitutE,
G.[ime contrateagentem reconvenias de injuriis, quod die6, Julii
in publico te {ub no &ematrociflime pulfaverim,tuv.eodemdies-
libi crimen cGmileris,ex eo teiterii reconveniri polle, quialeinte.
coventidefenfioné criminisiitius allegatio incidit, exiftimatP. fid,
Mind.d.Jec.n.17.ubietidaliis hoc illuftrac exemplis Gifebert.dcgng.

33.. Reconveniri a poffunt omnes-a&otes qui fua fpontereos
conveniiit,necipecialialiquo privilegio & fingulaci conceflionefe
exéptosdemonttiac,licer alias ratione perfonz judex ille coperens
non ficc.ci dileClusext.dearb.l.cif Papimianus 1 4.Cofent. & interloc.Nov.
96.6.2.8. Linprinc.c.2. ext.demut. petit. L2 2.ff. de juds. Nihil enimin
inquiusreo & eopiam agendi,pendent® {c.lite,& reconveniendifi-
mul facultatemadimere,

34, Unde manifeftum fit,eum tantem actorem reconveniti
pofle,quifua fponte & libitu alterilité movit,& nonyivel doload-
verfariicitcumventus,copulfus & coatusagitarg.l.in finprin.¢ L
2a.3bi noncogitur ff.de jud. Gifebert.tr.de reconvent.c.2.n.17.¢ feqq.

35.  luvitusa.agereis proprié dicicur,quiab alio,cujus nihilin-
tereltad agendum vel acculandi cogitur Cijac.inm. C.adtit. utnemo
invit.vel cuidolo & fraudeinjuria aucdamnii aliquod eoanimo &
fine dreo callidé fuirillatum , ut hocnomineab eo cord fuojudice
conventus viciflim illum hujusjurisdiGioni fubjiciat ficg; actorem

ad refpsdendumad intentatireconventioné cogat Gifeh.d.c.anal,

36, Echoc quod {c.a&or corajadicerei conventireconveniri

poflit,aded verd éft,ut & Clericus coidjudice laico poflic & debeat
reconveniti per tex.generalitatem & rationcs in can. ducufatoresi.§:
ojs
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b cuju inagenda canf3.q. $.3.0 v.demut.petiti Clement fapé verf: verit de
h verb fignificar.c.difpendia 3.derefiriptin 6. drrext. expreflamin Novéll,
:' 123 ¢.25. Maiant. ¢, 4. diffuait. 7.m.53. Geilix.obfery.37.n.6.Mynf cent. 2.

obferv.67 werf. Primus eft ubi eviamita communiter obfervariafierir,
| Profper.Farin.in pract.oriming.8.41.99.44 1ov. Gifeb.d. traékic. 1. Ving,
i de Franc.decifis 93 Felim inc.ar ficlericin. cum feqextr.dejudic.ibiam- t
J plitimé in utrdnvque partem difputar Confilrifinmus Dn.Hunn, Praces
l pror & fautor meus honorand. mvefoluridifpus. Trewt |, vol. rdifpx2rhef.q.,
3 I3, D.Pety Frid Mund.d.ib,3 ¢.6.m.9 Marian.Socim.ad t.1.a mrdadnigr,
, .
|

:

|

\

extr.demut.petit. ] ' 4 _ Al ik
37. Ethocin tantum obtinet ut Clericus fsccumbens etiam G
in expenfas condemnari poflic Felin.Marant.n.g4.dd. logis necpeeni-
tentia necrenunciatione lirisactorjudicium reconv &tionis declina-
repofit ; quiafemel adverfariojus fuit quafitum; nifilitem plané
delerueritperl. fi pofi mortemxo. S. fim. verfs cum enim femel ff'de bonor.
| poffifi.contra tab.arg.l.4.¢ 1bi Dd. C.depract, Marant.d.loco n. 55. Menech,
l de arbitrjudic.quaftion lib.1.q.4.4..5 Mind.d loco #allafon.¢¢ Dd.inl,
i sanprine.colum. fin ff.qued quifguejur, Grap.pradtic. congluflib, 1.conclufe
| 38.confid.7.n.8. ,
)
|

38. Infuperetiamampliaturd Dd.predi&afententia, utnon
modo reconveniri poflit cleticus coram {ecularijudice fuper eadem
. re,{ed etiam fuper penitus diverfa Grav.d.concl; 7-pract.objer.conf 7.,
3. 4 &5, Ubi etiam hujus limitationem aliquam adjicic, de qua
| paulo poft. :

| 39. - Extenditpraterea Grav.d. loco. . 7. hanc {ententiam vt
| fireconventioninolueritre(pondere Clericus quod ip(i etiam de- -
negeturaudientia in conventione, Vinc.de Franch.diét.dectf. 193.n.16. ; diek

40. Undeetiam Clericus converiens & reconventus coram '
p judice fecalari fecularib.commuanibus & Ratutarjis legibus ejusloci -
ubi canfaagitattenctucFerdinant. Vafqui.lih. 4 tlluftr.controverfcap. 5. f i

|

|

1.20.& [e99.Grav.d.confid. 7.1.9.¢ conclufir29. dmpliff. Dn. Bicer. Pre-
ceptor meus honorandus d.dsfput.dereconvent.th. 20.

41. | Czterum cjus quod diGam , cleticum convenienrem
alium cofam judice feculari pofleteconveniri coram eodem judice
Specal.intit/dereconvent.§ . nune dicamw ver(fedpone Clericws , fequen-
tes proponit limitationes:Et primo aflerit,quod Cleticus reconve-

hiri aon poflicin caula fpiticuali, ew quando reconvétio tangit cau-
( ; B3 fam
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fam (pititualem velilliannexam:Tuncenim ex defed jurifdiio:
nis ceflatreconventio Grey.d.loé.n.1 o.Fel:w.ad d.c.atfi Clerici n.10.d¢
judic. Marant.d.lac. » -
42, Secundd limitat predict. {peculat, Urin criminalib.re.
eonventio feu reaccufario clericum accufantem Laicum coram fe.
culari non obligerad refponrdendum vel innogentiz deducionem
alleg.Dd.Quod eriam co Farin.inpract.crimin q.8.9.10 o.exrendit,ue
Cleitcus necicconveniri gaeatin catifa,criminali civiliterintentata
Grav.d,loc.n32.Gr 13
43. Verum quod jam propofitum , Clericum criminalia-
¢tione,quainfamar vel capitalis ek reconveniri non pofle teri fub
hac limitatione accipiendum putat Gufeb.d.¢ 11.5.33.infin.fife, crimé
fit canonicum vel agatur de pmnacanonicainﬂigenda:dfhismim
judex laicus cognolcere non poteft:fecus fi peena eflet civilisyelpe-
cundaria:ied huicfublimitationi refragari videture.1.de cler,conjn 6,

44, Tertid reftringic & limicat fupra alleg. Specul.d, loc.quane
do fc.laicus conventionem in fe intentatam 4 ftudio dolo & ¢oani-
mo procuravic , ut viciilim Clericum coram {ao judice reconvenite
poflitperc.relattim 21, §. ad hocextr. dejurepatron.& propofitainthef3;,
3 4.7 35 Farinac.d.q 8.n. 101. Dn.Bocer.d.dsfp.th. v1.6rev.d.loc.n.xrabi
kasamplistiones & limitationes in noftris eriam curiis frequentes
efle afferic. Plures limizationes videri pafluntapud Farinac.aligq8:
#.99. & frqq. ’ ' :

45. Deftudiofisetiam quatitur,an hiagentes coram judice
{eculari five Magiftrata oppidano viciffim coram eodem poflintre-
conveniti ? Etveriorvidetur {fententia negativa, quam etiam de-
fendic ClarifS. Dn. Hunn, Pracepsor mess colendusintraét, de privileg. flue
diof ¢.2.q.5 Proprer auth habita C. Nec fil, propatr,ubi exprefsc confti-
tuitar , ut (T quis litem {cholaribus fuper negotio movere velit, isz-
dearmagitteatam {cholafticii:jam auté is quicoventus eft 4 ftudiolo
fiviciflimeam conveniat re&é dicitur movere litem fudiofo fuper
aligno negotio,atque fic d. 4uth, habita & de conventione & recon-
ventioneeltinterpretanda; qua fenrentia & ed magis oft recipiends
quod pertinearad privilegia ftudio(orum, quz miummo gradufi-
vorabilia efle debent , extendenda & amplianda, cum&alias bes

nelicia principis liberalizate indulta quam plenifsime fint accipiea-
dalpenult ff.deconflir, Pris vips 6,0dia de R.1,in 6. Diflent. Do, Boier,d.6.

difput.
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46. Civis tamen eppidanus fi ftudiofium coram fue ordirario
magiftratu conveniat reconveniti non prohibeturpropter genera-
lem regalam pofitam in L. 22. fdejudic.d.l.cum Papinianus14,C.de fen-
tent.&interlocur A qua nufpiam excipitur civis oppidanus conveniés
ftudiofum : maximé cumalias deterior efler conditio fludiofi,quam

cujufve leviflima conditionis hominis »ipfig; beneficium ddivina -

Imperaterisindulgentia ceeffum, quodalids quam plenifsiméin-
terpretari det emus d.k 3.de onfl. Py, maxime quodob fingularé per-
fonarum favorem, & utiliratem publicam, cujufmod: & hoc privie
legium,indultumeft,in ejufdem odimderorqueretur contra /, guod
Javore6. C.de LL, & Luulla juvisrasio 2 ff.c0d, Dn. Pracepr. Runn.d.loc.q.
4-Bocer.th.24.Gifebn.y & feqq.dd.loc. Marshy Steph. dejurifdict:dug.11.m.
39.Diflenc.Pac.in d.auth, babita c.9.n.15,C.Ne filiuspropatr,

47- Eandem etiam ob caufam Princepes & alii Imperii ftatus,lis
cetprivilegiaram habeantinftaritiam avltregaram‘Ordinat.Camer.p.
2.tit, 2,tamen ficord Camiera, velalio aliquo inferiorejudice quem
conveniant coram ecdem reconventionem exciperetenentur,nul+
1a privilegiihabita rationerApetténamq;in Ordin.Camer.part. 3. tit,
slt,conftitn:i,quodin omnib.cafib.judiciarii proceffusnominatim
non expreflis in Ordin.Camerz juris ¢5munis obfervantiafit reti-
néda:Jade propofirafadifpecie in Ordinatione Camerz nihil fpe-
ciatim eft conihtutﬁ:}aroindc {equédadifpofitio juris cémunis, qua
actornullaobitante fori preferiprioneac privilegioreconvenitipo-

-teftcorajudicereid Leum Papinsanse.1 4.¢r d.1.22.f dejud. Petr. Frider,

Mindan.d.lib.3..6.n 12.Treutl vol.1.difput, 25, th,13.1it.E.¢ibi Dn.Pra-

' cept.Hunn.Giﬁ:bm.d.rr.c.&DiH’cnr.SicImd.md.l.mszpz}i.y.n 9.Dew

#aif injur.Cameral tit!is8.n. 4. ;
48. Uundeetiam Gifeh.d.c.8.n. 6. cautelam pro confiliariis fratuds
im criiproponit,nc‘ facilé authores fint Domimis {uis;ur livem aliis
inferioib.& prafertim mediatdimperio fubjectis,moveant,atq; ita
adagendi&refpondenda corﬁjudicélongéinferiore profilidtiicg;
juni{d: & ontillius fefe fabjicit fed diligéter ponderaris rationib.in-
quiid-utrietia adve:ﬁriusa&ionéahqué cotra Dominos fuos per
reconvétionéinflitnere poffir, & fieillius judicis longéinferioris ja-.
ni{dictioni fubjicidrur: Etfi animadvertit adverfaridi retonvention¢
movere pofle,pory’ suthoresefle debérad negotiiiulirocitrod; tra-
y figen-
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figendum quam litigandumiprzlentin cofarn judice plebejo : Eef
cnim jure liceat;non ramé pro:itluftei dignitate tantarum perfona-
yum fatis honeftum videtur licet pen procuratores vel advocatosli-
vigzntarg.L.nonomne 144.fde RI.Echac Gifsbert. diloco.

49. Czrerum pradictam fententiam limitant Dd. duob.mo.
dis : Primo . quod non procedat {iis qui mediar¢im perio fubjectus
eft dolofa machinatione ex improbitate & afturiainjuriamvelda-
mnumilluftrifime perfonz velillaftri infert co fine,ut fiabeacons
veniretar coram {uo judice,poflit eandé viciflim hujus juri{dictioni
petreconventionem {ubjicere : Neman. exim probitateactionem
con(equidebeck itaguerz §. 1. ff. defare. & alrerius circumyenty
nulli prebetadtienem Lalterius 49 ffdeR. 1. quod tamen pexlpicuis
indiciis&¢argnmétis probari debet Ldalum 6.¢ ibi Sich. C.dedolmal,

“ Nam dolushujufmodi non prafumitar Gifth. d. lec, n. 17, Dy,

dift.:!;’/.but.tb.1;.inﬁn,. :
5o+ Deindelimiratur fententia fupra defenfa,fiadtordehapf:

modicaufareconveniretur,que modun el qualicatemjuri(dictio.
nis judicis excedit. Tune enim cefl3t tecoventio,quianonipleadtor
{ed narura &genus caufz ecundem judicem dedignauc Gifsbert.dos
n.IS,Plu.';a dehocdicentur paulo poﬂ.

s1. Pauperesalieq; petfong milerabiles,licet privilegiati habeit
judicem Lunsc,C.quand.Impanter pupill.vel vid. recté ramgapudaliom
seconveniunturficontaalium coram godem judice egerintarg. i,
&G pr. @ S. 5. ff. dejudic. Dn.Bocer. d.difp thias .V mmin d.procefs jui,
dyfp.dereconvent.th,o.n 8. .

52. Legatiitem , etiam(i rali privilegio gwdeant,quod tempote |
legationis pufguam gentium,etiam ubi contraxerunt conveniriaut .
in jus vocari poflint,{ed jus revocandi domi habeant L.2.§ legat 5.&
feqq.f dejud.ne fc.litib. implicati 2 munere fufcepra legationisavo:
centur Lnon alids 2 4.in fin.junét Ldeeo 26.ffeod.-Veruntamen fiiplle-
gati temporele—‘gationis alios conveniant,non obftante hocuo pii-
vilegio licitérecoveniri poflunt,&compelluntuc e adverfus omncs
defendered.lr.S.s.ver( fedetfiagar ff.dejud. Gofeb.d tr.62.n.8.9.6f0q

-s3- t Hoc ramen fallit, fiproprerfurtnm damnum autijuriam,
-quam in‘ipia legatione pafli funt a&ionérempore legationisinfti
tuant: tunc enim reconvenirinon poflunt coram incomperente ju-
dice,ncaut impuné corumeliis ad ficiantur,auc fivin poteltate cutuf-
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quepulfando ces fubjicere alterius jurifdidioni dum fe vindicang
d.l.2.8. 5. {ed privilegio domum revocandi i pofluntd.l.2.$.5.Dp.
Bocer.d.locoth.27.Gifeb.d.laco. :

54. Quodminusreted Donell,17.comens.18.§ ratione uperioris
aliis Dd.excenditurad omnes, quiinjuriarum ,furti,damni dati &c,
actionem infticuunt:conerarif (iquidem allerit JCr. Paul in Lording-
1424.5.ult.verfaque [T deliberal.caufubi is quiactionem furti inftiruic:
reconveniti poteft actione prajudiciali farus >intantumurde hae
etiam prius quam deilla fir pronunciandum.Etalids inepte hoc pria
vilegium,céceflam cfler,quod {c.injutiarum adtionem inftituentes

reconventrinon poflint,utin pracedenti the( di&a Gifeh.d./oc.m.y 9
& feq.v, mmd.dsfp.th.2.5. 7. Marian,

s5- Exhis proinde conflar omg

Socin.ad.c.1.n.gr.ex.de mit.petition,

esactores pofle reconveniti,pau-

cis exceptis, quod etiam verum eft, live {tio five alieno nomineagis

o Pote procuratores arg.Lunic, C.defatidat. . invitus 438.4.6 'S final,

| fF.de procurator Sife.caufarecs ventionisipfius principalem coneéer-

’ nar. Litisn. conteflatione procumtordominuscﬂicitur1itisl.pmu~ | 11
| ratprib.22.C.de procuratorl.23.C.eod. Dy, Praceptor meus Bocer. d. difp.eh, 3 §

.7. Alids verd reus procuratorem fuper caufa
interipfos foreé livigiofanonrecte reconveniet.Socimad ¢.1.1.27.ex,

i de mut.petit. Ettantum de primo membro, nempe dePerforiis »qui
: reconventioneminfticuere & exciperedebertac poflanc.
f 56. ‘Nunc progrediendum ad fecundum nempe co1am quo
1 judicereconventioinftiruenda :Etfciendumeft, utanteaetiam di.
, ¢tum,eundem eflejudicem recon vérionis,qui &conventionis lLqui
¢ non cogitur 22.ver(-eundem judicem fF-dejadic. cum Papintanus 1 4 ibi oy~ ;
2 <am eodem auth. fequens verb. eundem judscem C. defentent. & -interlocuy, ~ I 4
; Novell.96.c.2.¢.difpendia §. reus quag, ver( apud eofdem judices de Epsfiop. ; 4 T
3 me Donell.17 .comment.1 g ,in pr.Petr.Fn'td.Mindan.d.lib.;.deprattjf.c.ﬁ. ; : 11
1 npr. G:feb.d.lac.c.u.q.r. ' i
? 57-  Unde etiam quemadmodum aGorreconventus nulla ‘
. exceptione j}xdlcem qué infiaa 6aufa probavi, repe”ercpoteﬂ,quo
‘ minus judicium reconventionis coram eodem fubire cogatur 4.1
‘ cu Papmianus : Sic ex diverfo reus ug g maxim¢é velicpendente lite
h conventionis atorem alioin judicio neutiquam convenire poteft :
> Sedvelapud eundem judicem eum reconvenire debet., velliris il-
}' latzterminum expectare.d,Noyell.o G.cap,2. verf fancimus duc.difpendia : ?
¢ % '

&
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ere:ulh. extr.denefeript.Dd. inpraced. thef. allegat. Gifebert. d.boc. c:ulty
WU, 1.2, 3 4
8. Nihil autemintereft fitnereconventio ationis cogna-
tz veldiverfz d conventione, tamena pudeundem judicem prupo-
nenda eftper d.leg.cum Papinianus 14. qu& loquitur de mutais peti-
tionibus aGionum difparataram , ut evincunt verbailladare, face-
te &c.quzomnem omnind faciendi &cdandicanfam complechiiur
1.fasiendo 1. verbum facere 28.d¢ v.s.quamvis hac fuperfic differentiz,
quodactionescognate perpetuo apud eundem judicem movendz
fint, tam per modum fimplicis conventionis quam recenventionis
Lit§.fedetfi 1. ff.de jurifd. Laulla 0. €. dejudic. etiamfi jurildictioji
dicisad alterum non extendatur d: L 11,8 prine. de yurisdict. recons
ventio verd a&ionum difparatarum, non perpetud apud eundem
judicem,fed folum durante judicio conventionis tradandackquo
finito coramalio judice proponi poteftper alleg. LL. Gufebert.d.caitn.
§5.¢re.g.mult. _ , i
59. Planécocafucoram codem judice reconvenio infts
ruendaneceffarid non eft, fiipfe conventionis judicem fufpectum
habet forfanin caufa reconventionis: Tuncenim faculras reocon-
ceditur judicem recufare ,8calinmin utrag; caufa tam conventio:
nis quam reconventionis mereri d. Novell: 96.¢.2.d.6.difpendia 3. v
rews Gifebert.d.loc.n xr.Vmm.d.the[.3.n.10.

6o. Ethocadeoverumeft five judex mutuarum petitionii
fit delegatus de quoadeonon dubitatus : five ordinarius per ¢ ¢t
fpeciali 6rextdeappellas.l. nemo 4. C. dejurisd. anth. confequenter .4
fentent. & interlocut.omnjudic. lites namque {ine omni fulpicione
procedere debentl.x 6.verf quia fine C.dejudic. quod fierinon potelty
fiordinatius qui falpe &us el recnfari & removeti nequeat,fedalr

us ipfi adjungendus foret; quiafocictas depravati judicis etiam in-
tegrz frontis homini facilé imponere poteft arg.c.cum [uper 23. exir.
deoffic.r poteflat.judic.deleg. Gilken.ad 116, C. dejudis. Cujas. 9. obfern.
23. Treuth.vol.rdifp.12.thefv. lit. B.& ibi Clarif. Dn.Hunn. Aliser Gail
1.05(33. Sichavd adl.x6.n.7.C.dejudic. Didac. Co yarr.libr.x. praét.quefh
¢.26.1.1. Petr. Frider.Mind. d,1sb. 3.de proceﬁ.judic.c.an.xg.inﬁn.Specul.
sit.deveconvent.§. Ln.1.¢r derecufat judic. §.1.Gifebers. dugm 13: ubidt-

fin&¢ refpondet. :
61z
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1. Hazcautemrécafarionis exceptio , cum fit dilatoria &
litisimpediatingte(fam, ante litem in caufa conventionis contefta«
tam 3 reo proponenda, nealias videatur injudicem femel confen-
(1Ml per L Sed.etfi fufceperit sr.inpr. fFdejudic. 1. ult.C.de exgept.mifi foree
cauafa fufpicionis pott licem conteffatam primum emergat ¢. infinu-
ante 72.ext.deoffic. & porest judic.deleg. Gifebert.ddog.m.12.

62.  Sedan imiliter quog; acor,fiis forté judicem, quoad
reconventionem {ufpeum habeatipfum recufare poflit hic que- T
ricur?Quod negandum purat Gifeh.d.locn.1 §-€ 16. Secin.adeap.2.n.8,
ext.d.mur.petit. Petr. Frider. Mind.d.6.6.n. 19.8pecul. d. tit.d. veconvent.§. i S
1.#.3.Cum Juftinian.generaliter fanciverit ind.Lcum Papinian. aéto- : bl |
‘, Yemnon poﬂéjudiccm,quem in fuacanfaagendo femel approbavig
| ullaexceptione reprobare anth. offeratur C. delit, conteflar. nec ullibi
etiam ind.c.2.Norel. 96. & d.aut.confequenter C.de fentent.interlocar.
d.c difpendiainfin. devefiript.in 6. fiac mentio adoris,fed folummodse
xei conventi , qui recafare poffic. Diverlum fentit cum Anton.Fabr,
20.conject.6 Vmm.d. thef3.n.10. ;

63, Cererumquod modo diGum limitat Socin.d.n.8. multismo=
dis & imprimis,eo cafu:fi judex u {ufpe@usteputaretur ex perfona
ipliasteiconventi, i dq; probare conaturdrg l.petende 6. C.detempor.
inintegr.vefitut.vel ex novainimici tia,quz puncprimum exorta eft
arg.L32.5.cum quidam 4., de vecep. quiarbit.recep.l.g.infinprin.ff.deli-
beral.cauf. ’

64. Limitantinfuper Dd. przzdié't.am opinionem, quod non
procedat,fiactor judicom foreé ex privilegio cauf recufet, refpectu
{c.reconventionis. Licet n.perfonz privilegium allegarenon poflis

B i S o ML L

feae )

I adtorad declinandamjurifdictionem judicis femel approbati,tamé
" caule privilegium re&c allegat, Perr. Frieder.d.n. 19, |
S G5. -Stveautem judex conventionis fit ordinarius five dele- 3
4 gitusreconventio coram eoinftituenda efte. 1. exz7. demut.petit. Ju- , f
A tifdi&io n. delegati fundarur vel potius prorogatucncceflitatelegis J
;’ quaactor,quem inreo judicé approbat,etiicontra fea pprobare te- i
: netur & quando delegaturalicui caufaaliqua principalis,cenfetur
’ illidelcgata omnis caufa, quz venitacceflorié & confecutivé ad il- J
:‘ lam caulam delegatam per c.oriidentiam in fin.feréex. deoffii ¢ potefias. ! o8
- Jud.deleg. Maran snSpec par.4.diff.6.1,31. Jam v, manifefli quodreca- ‘ :
g C 2 ventio |
\
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ventio acceflotinm fit conventionis Petr. Frid. Mind.d.lib.3. deprocef,
judic.n.20,¢. 6. Geil. 1. obferv.35. n.ult. Marth.Stephan.dejurifdsct.lib.,
purt.z.c.xz.n.41.érﬁzq.AmplifS’.Dn.Bocer.d.dxj}.th.zg, g
66.- Verum hicde co quoque quzritur, utfum coram eo,qui
delegatus folummodo eft ad certam caufam nihilominus recon-
yentionis caufa tracari debeat : Exfiquidem caufa reconventionis
plané fic connexa & cohzrens caufz conventionis ,vel unafineal-
tera comimede explicati non poflit,dubium non eft quin reconven-
tio coram tali delegaro fieri poffic & debeat c.prudentiam infin.cxtr,
deoffic. & poreftat judsc.delegat.Geil.1.obferv.ss.per tor.Sed fi firplancals
terius {peciei & negotiian reété Aatreconventio dubitatur? Erve-
rior viderur fententia negativa, propter limitatem judicis adcer-
tam folammodo caufam delegatjurifdi&ionem,8 quodiuperior
ulterius quam de caufa (pecialiter commifla delegatum judicae
noluifle przfumatur Petr. Frider.d.loc.n.21.6 22. '
67. Atque hzc quzdeinftituenda & permifla coramordi-
nario & delegato judice reconventione dica funt , nonadeo con-
crovertuntur, i vel ex arbitrio legis aut fuperiotis ordinarius & de-
legatus funt conftituti : vel ordinarius prorogatione & delegatus
imapetratione folius aGoriseft eledtus & conftitutus : Seddeeo
inter Pd. magis dubitatur.an reconventio locum habeatubicom-
muni litigantium confenfu judex ordinarius vel delegatus proto-
gatione vel impetratione eft electus vel comprobatus ? Et licet
communior Dd. {chola ngget coram hocjudicereconventionilo-
cum efle Barth. ind. auth. confequenter num. 3. ver. idem fi de volunta-
te ¢ n.ult.C.de entent. @ interlocut. Panermitan. in . cum dilectus num 6.
exrr. dearbity. & cap. 1.num. 3. extr.demut perition, Sichard.ind.l.cum
Papinian.14.num.8.in fin. Trentacing.variar.refolut.kb.y.tit.demutpe-
sition. refolut. unic, nuin. 47.Marant.d.p. 4. difiinct. 6 num.13.verf.quod
intellsge & num. 23. Socin. jun. confil. 66.num. 5. lib. 1. Per rationem
quod actor folus judicem non probaverit , ita ut contra {e eum
habere cogi non poflit : quemadmodum idem fieri volunt inar-
bitro.
68. Veriortamen eft contrariaopinio:tum quiaipfemetactor
unaelegithuncjudicem , quocirca reconventus coram eorecipere

litem non recufabic«rg. d.1. cum Papinianus 14 in ﬁn.t,muﬁmresverﬁ
cujns
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etjus in agendo canf. 3.queft'8. maxime cum propria fi1a voluntate
confenferit in prorogationem jurifdiGtionis,& non niftinjafté con-
travenire poflic L.fi guss 29.C.depact.cum etiarh quia legis neceflitas,
publicautilitas & mutuarum petitionum five ationum connexi- B
tascogitacteremadmittere recenventionem,ut proinde eam non i
poteftimpedire, quod 6 folusactor elegithuncjudicem. Dn.Pre- b
eept. Bocer.d. dufp 21.thef 30 Menoch.-de arbitr. judic quaslt.q.44.19.6.
: Zaf libr.2.fingular. refponfic.3. & canfil.2.2.num .1 4. Petr. Frider, Min-
;" dan.d.lib. 3.decontinent.cauf.¢. 6, conclufi12.Vmm. d. difput.thef. 3. nu.11.
1 Marian.Socin-adc.2.n.13. 13, ver(. decima & . 26. circa med.ver[ ¢ ided
ext.demur.perit. Gifebers.d, tract. de reconvention.c.25. Honded.confil. 2.1,
$.4.16.v0l.;,

69, Nec etiam multum firingit argumentum fumeumab
arbitro. Nam pluresadfunr diverfiratis rationes : Primo enim ju-
dicidelegaro mandatur jurisdi&ie ddelegante .1, & tot. tit ff.de of-
fic. ejus ous mandat.ef jurisdift. C.fané 1 ext.dec ffic. & poteft. judic. deleg,

- €x naturaicaque bonzfidei conrractys potelt exjufta caufa & de re-
conventione cognolcere ; licet ejusin literis commiffionis mentio
exprefsc fackanon fic /. final, m fin._ff.deoffic. eicusmand, efjunfd. 1,2,
ffodejarifdyct due. fané 11, Arbiter verd compromiffarius omnem fta-
tucndi&cognoicendipoteﬁatem fumit ex compromiflo 1,non di-

SRinguemus 32§ de officio 15 f.derecept. arbiry. qued fitper ftipulationé, it
qua [tricti juriseft, nec extenditurad nonexpreflal. quicquid oo. ff. o

deverb. obligat. Zafd.c.37.lsh. . fingul.vefponfin. 4. 5. Gifebert d. tr.¢. il
770Um. 16,
70.  Deinde & hoc diferiminisinter compremiflum & ju.

dicem dclegatum intercedir , quod in compromiflumid tantum i

venit,de quo exprefsé¢ actumeeft u veniretl.a1.§.plenum.i. de his rebus {
46.[f.dereceps. arbitr. Arc in judicium venuntilla omnia, de (}uibus / '
-actumnoneft ne venirent L.folemus 61.ff.dejudic.fed coram de egato A i E

o e i e e e S

T T— - -

judige exercetur judicium, ifq; utitur fibi mandara jurisdictione,/,
1.8...f. deoffic. ei.cui mand.eftjurifd.unde eriz delegatusjudieisnomi.
ne ordinatur:acbiter verd non Lprivatorym 3.C.de Jurifdidt.omn. judic,
Zafd.loc.n.7. Gifeb.d, loc. n.17. Clarif. Da.Hunn.Praceptor mews obfer- N
vand. in refolut. difput. Treutl. ind, difp.25.thef: 1 4.lis.D, :

. 7% Infuper, quod di@um coram delegato reconyentionem

1
$ 4 pro- g‘ .
it

e
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facile admittunt-, fi canfareconyentionis
ante refctiptum naa tis, (=d an idem fratuendum fit fuper caufla de-
mam poft illud orta controvertitur 2 Et cum nullus textus jutis
fi,inquohzc fanderur diftingio , verior mihi videtur affirmativa
Marian. Soctn. adc. 1.1.19.de mut. petitionib. ubi diffentientes allegat
8cad conrratiarefponderargumenta Marant.d-part. 4. diftind.6.n15,
Menoch.de arbitr.judic.quaf.g. 4 4.7 4 ymm. d.los, Y
72. Quidvero aerendum, G reus contra refcriptum, quo
judex delegatus conftitutus eft, nennulia oppoiuit& {iccubuir,an.
ne nihilominus coram ¢o fieri poﬂitrcconvemio?DiRinguit Specul,
tit.dereconvem.§I.n.ult.Socin.ad d.¢.1.n.21.ucreferat,utrum erroredu-
éas oppofucrit ,an {cienter: Priori cafu iplum fuccumbentemre-
conventionem inftituere pofle volunt:altero contra fentiuntarg.é
fraruimss 1., de Election.in 6 Nemo enim in co f¢ fundare debttquod
{cienterimprobare nitus eft ¥mm. Marant.d.loc.n.\ 6.

proponi pofle plerique

it reconvenire ;de qua judex dele

#3. - Litpitant tamen pradictas aflertiones Dd. quodnon
tocedant , qunadocﬂ'ct talis caufa,fuper qua reus a&orem volue
gatus non po flee cognofcercabf-

deconfirmat. util. & imutil. c.penslt,

ue (peciali mandato¢. i..¢r 2. ext.
Ubi plures ampliationes & limj+

ext.deinintegr.veftit. Marant. d.lec.
tacones adfert.

74 De auftregarum item j
quzftio,utrum nim.coram illis reconventio habeat locum, necne?
£t dicendum qtiod recouventioetiam inftitui pofiit, cum exceptio
confiimet regulam in calibus non exceptis: (ed in cafibusin quibt\s

ftatusimperii conveniantur 3 mediate imperio {ubjekis coram (inis
ju dicibus ordinationisiuno tantum cafu prohibemr recenventio,
nim: quando coramnovem {ais confiliariisinjus vocantut Ordimat.
Camer.p.v.tit. 4.5. Dicflben newn SRéihe ver[ Andh folledie Klagende

Parefpen nidiia wicderredye vor O SRAthe aesoqen werden ; quite
in ceteris permifla cenfetur: prafertim cum id difserté conftitutum
i obbemelten Autickiln

in §.So danndie Partheyen d.tit.4.yer[- Abex
folle bag TWieberredt et faben / nullzque eriam adfiot rations
reconventioné impedientes 'I’reml.d.d.i‘j]’.zg.tbcﬁx ;.inﬁn.é"ib?dariﬁ'
Dn.D. Hanp. Petr. Frider. Mind. d.Joc.n.2 4. Late G:ﬁbert.md.tm&‘c.‘.o-
Paald aliter Du. Bocer. d difp. dereconvent.thif 31 & 5z.suhmd.add-l«

cum Papinianis 15.0.9.C.de foni. & interlocut

udicibus hic difcutiendavenit

75.De
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451 13.8 feq. Pagian, deprebat.d.loc.n.38,

75.  Dearbitris quoque queerieut hic,an coratnillis fecor.
ventio inftitui poffic :Etnotandaeft vulgata & receptad Dd. diftin-
&io interatbitros juris, ut vocant, quiex legis vel ftatuti neceflitare
a Magiftratudantur, de quibus loquiturl. o. ff qui fatifd. cogunt . 2,
faquib. dppelliand. 1 2. €. de judic. & atbitros compromiflarios fpel
cialiterad certam caufam receptos,in quiosa litigantibus peenaliftis
pulatione compromittitur, qued velint arbitri fen tentiz five zqué
fiveinique, farc | focietatem 76.verf. arbitror. ff. pro for. de quibus
tot.tit.ff.C.& Decrer,dearbitris differitur, quibus non vi jurifdictionis,
qua carent Lait Prator.5.sbig, Duaren.ff.derejudic.lgo.f dep. s, L3.Cide

Jurisdidt. fed metu compromiff; peenalis parendun Liv. f dearbiry,
Novell. 82.¢.11. Marant. d:p, 4.diftun.6.m.20. MEabgi
76.. Quodattinerarbitros compromiffarios fpecialiterad
certam caulamrecepros, extra quam cum notionem & jurisdictio-
nem non habeant, reconventio coranyillis celabit ¢, cum dilectus 6,
ext:de arbitr.Peir. Frider.d. loi.n, 2 6. Mynf: 4.0b{ 90 Cire.fin. Gifeberr.dutr,
€.17.m.7. Marian! Socin. add.c.1.m.26.¢xt. de mutipetitionib. Marant.d.n.
20. Treutl.d.difp.thefultlit.D.ubi Clarif D, D. Huinm, Trentacing. d.ib,
2.var.véfolut.tit.deveconvent.n.so, Pacian. de probation.lih.i.c.26.n.36
cum[eqq.Sichard. add.).cum Papinianis 1 4.1.8: DniPrecept. mens Bocer,
d.difputshef33. : v
.. 77+ Hujustamen verarationoneft, quam adducit Bartind,
auth.& confequentes n.penult. C.de font. & interlocir.quod nempe urri-
wfque domproniittentis confenfu fumantic : cam alids néc'cotam
delegatojudicereconventio moveri pofler, quod fupra thef/68.ne+
gatum fuit: fed ea quamip(e Pontifex ind c.oum.diledus adfert;nim,
quodarbiterdeco faltem cognofcere poflitde quo'compromiflum
fulceprum Lfi cum dies 21§ plenum 6.1.4.6.ff.de recept.arbitr.nequénls
teriorem plané cognitionem habeat , quam ipfi nominatim 2
compromittentibus concellx Lnon diffinguenits 32. §. de officionsi& S,
arbiter ule.lso.ff.eod.Gifeberr.d.loco.n.9.¢o feqq. :

78. Cceretum qued modo dictun: reconventionem non
poﬂ"f; inftitui coram arbitris compromiflaiiislimiratur, fifortdres
conventionis canfaipfi cenventions infit, velin 2utecedens vel co-
fequehs, ita utplane cohareant, & una fine altera explicarinulle

modo pollic Petr. Frides Mind.d.n.2.6. Mensch.ip.1.de arh, Judis.qaaft.q.
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79+ Adjuris arbitros quod fpefat,quidlege, confuetudi.
k| ne vel {tatuto ordinariam habentjurifditionem, tecus {eferes ha.
, | het proptetjurifdi&zonis generalitatem , & quia actor neceflita-
1 v tur Litigare coram is ficut coram judicc: cujus cxcmpla inveniri pof-.
’ fantin c. i Clericus 47 caufir.q.1.¢: paftoralis 13. ext.derefeript. Marant, .
\, d.lec.n.20. Gifebert.d.loc.n.z.z.Marmn. Secin.ad.d.c.1.m. 2.6, Petr. Frider.
1 Mind.d. ntm.26.inprinc.1afon.inl.recepttin 1 4.5.13 ff-dejurifd,
‘ 3e. PrzdiGam tamenfententiam quidam Dd.italimitant
dummodo arbirer ille juris rotius caulz cognitionem habear,non
{i certi duntaxat acticuli, puta recufarianis , an judex fit fulpectus. l
Tuncenimnon habetlocum coram ¢o reconventio,ne fcilicetne: |
otium plusdebito prorogeturs.fufpicionss 39. ext. deoffic. & patefat |
dndic. delegat. Marant. Trent.d. loc.

81, Verumhanc lntcrppt.limitarionem » et per feveram |

faceatur Gifebert.d ¢.29.7.26. tamen longe aliam ejus efle ratonem

afleric.Nam quirecufat judicem exceptione utitus per L.1a.&i6Cle
judsc.proinde nulla eritreconventio, ut quz definitur actio muti
fupra thef.3.Deinde etiam expreflsé Luftintan. in Novell.96.6. 2.8 fandie
mus conftituit, quodrecufaro judice ut fuipecto & alio impetato,
coram hoeutraque caufa tam conventionis quam reconventionis
ventilari debeat: Nonigitutapudjadicemde caufa fufpicionis ¢o-
gno(ccmem.

8. Judicem prorogatajuri(diGionis quod attinet, idem
dicendum quod fuprache/.65 & (t9q.de delegato judice propofitun
fuit,quoctiam benevolum le@oreim , neidem {zpiuscepetatucse:
mitto.
o183y Dejudicibus ad certanegotia vel perfonas depuratis per
legem vel ftatatum , quaritur, utruim coram illis locum habeatre-
conventio ? Et dicendum quodfic, cum fuam jurifdi&ionem ha:
beantalege ,con (zetudine vel ftatuto : hoc tamen adhibito tempe-
famento ,dummodo ipfius caufwe per reconventionem motjunf
dicionem habeant,ut panlo poft dicetur. Gifehert. d. loc.n. 4 Marant, |
d.lo¢c.an.28.4436. ‘

84. Hinc flatutum , qued confules artium vel tribuom
Sunffemeifter cognofcant de caufis ad opificium fpe&amibusmi'

nimeé eft. extendendnm ad alias qua:(tioncsjuris,puta mattimonii,
; doti

Bibliothek

Universitéts http://purl.uni-rostock.de
Rostock /rosdok/ppn756690390/phys 0028 oFG



dotium & fimiliumcaufaram ;neperme du n quidem recsventio-
nis Roland.a Vall.confil.g2. per tot,vol.3. Vajqluftr.quafiib.iicsy.n.7.:
f Geil.2. 0bf. 2.0.m.9. cum hujufmodicollegia caufz cognitionem five

jurifdiGionem non habeantnifi de caufis ad opificium fpeantib.
Lfin.ubi Cyn.¢ Angelus C.dejurifdsét. Eralids hic fimulconcurterent
duo fpecialia, nempe utjudex de petfonafibineque petfe neq; pec
accidens fubjeéta, quod eft unum : Et decaufacujuscognitionem
neq; inindividue,neq; in genere haberet,quod eft alterum,cogno-
{ceret Obrechr.dejurifd.lib.3.6.16.m.9.Trentacing.d.lib. 2. tie. demut. pe=
tition.refol.un.numer.58. Marant. d.loc.n.19. Petr. Frider Mindan. d.lib.3.
LAp.G.NUM. 2.9, ,

85. - Eandemetiam ob caufam, licet coram paribus curiz vel
domino feud: locuseft reconventioni Gesl.r.obfi1.. §7. tamen extra
caufasfeudalesintticuinon poteft cum inlibr. 2.F. tit. 55. § prateres fi
inter & tit.16.eod.lib- exprefse dilpofitum ficjurifdi@ionem parinm
cusiz vel demini feudieatenus tantum fundatamefle, quatenusin-
teraltorem & teum de feudo contentio eft, idq; etiam in Camera

l receptum teftatur Mynfing. eent. 4. obf’ 90. Rofentb.defeud.c.12.8,33.6

34.Sonshectrait feud.p.v4.m 38.Semck Barolih.2 F.tit.16.n.12. Zafimepst,

feud-parna8.vulteilib.2.Feud. ¢.3.4. 9.ubihanccommunemappel-

lac Berlich.pradt.concluf. lib. 1.concluf. 15173 4. AmphfS.Dn Boser.d.difp.ds

{ reconvent.sh.34.Petr. Frid.d.Joc.n31.0brecht.d.c.16.1.8. & trail.femd.lib.

4.cult.n.191. & feqq. Diflent. Socin. ad d.c. 1. n.12.ext.demus.petition.

Trentacing. d. loc.num,s 4. Harems. Havtm.pract.obferv.lib.2.tit.de feud.s 4.
obferv. »1.infin. ' 5 2

86. Exquibusnunc & illadecidipoteft quaftio:fidominus

L ! vel vafallus rationereiallodialis corany judice ordinariod Domino & i

3 velvafalllo conveniatur, num a&oremratione feudicoram codem e i

:' judice reconvenire poflic : Cum enim judex ille ordinarius non ha- i

A beat fundatam jurifditionem,quatenus de feude controverfia ex- i

- iftit, fed ad pares cutiz ejustei decifio pertineat, #tinpracedentsthef. - - !

1 ditum,id negandumviderur:, Nifi ipfilitigatores etiam refpeétu f
caularum feudalinmin judicemillum ordinatiuni expref3é vel taci=

z t¢ confenferint ficque ejus jurifdiGtionem prorogaverint Barth. in

auth.& confequenter n. 5.C.defent. & interlout, vide etiam Schrader.de i
feud.part.o.fect.6.n135.8 2567 gl S (|
y A1) 87.De

Bibliothek

Universitats http://purl.uni-rostock.de DFG
Rostock /rosdok/ppn756690390/phys 0029



Universitats
Bibliothek

http://purl.uni-rostock.de
Rostock /rosdok/ppn756690390/phys 0030

$7. . Dejudice appellationis etianvhic propotienda quafio]

uytrum coram co locum habeat reconventio ? Er diftinéé refpon-
det Petr.Frider. Mind d.s.6.n.32. &'feq. Aut enim appellatum eft 2.
{ententiadefinitiva, vel tali parrejudicii,ubi reconventioni, nein
prima quidem inftantia locus amplius fuit, & eo cafu etiam in ap-
pellationisjndicio ceflarereconventionem, cum judex appellatio-
nisnon peteft {edealiisintromittere, quam quz funtex primain.
ftantiaadeumdeveluta, urnetum: Aut appellatum fuit ab inter-
locutoriacompetentiz, vela tali judicii patte , ubi reconventio.
nemetiam inprimainftantia opponere licuit : & tuncretenta apud
judicem-appellationis caufa principali etiam reconvenie lict,
tranfit enimnegotium & proceflus cum omnibus qualicatibus s,

Lper hanc 4.C.detempor. & reparat.appellas.c.ut debit.s9.ext.duapelat,

c.cordi.S.pofthacc.cum appellationibus deappellat.in 6. Marant.d.oinas,

& [eqq. Gifsbert.d.loc.c.28. Dn. Praceptor Bocer. d. thef'3 4.1s1.C. Mynfnp,
refponf.s.nar.dec.ar.cent.2. Daniel. Moller.ad conflit.Saxon.p.1.6,2012,
NV urmbf.x.obferv.tie.12.0bf.7. Honded.vol. 1.confil.21. n.8.14.15. Donelh
17 .comment.28.verf.qr vero mutua Sichard.in d.ant.& confequentern.7.
C.defentent.& interlocut,

88. Neque huic quicquamobftat, gnodin appellationeng
dedu&tadeducantur,non probata probétur Leos 6 §.f quidautem,
deappellat. Nameatenustantam obtinet, quatenus circa caufam,
qu principaliterin primainftancia fuiragicaca fitrdeduio & pro-
batio:nonvero valetcirca quaftionem & rem nevam atgsalienam
Lperhanc 4.C.detempor &rreparat.appellat. Petr. Frider.d. loc. Hartman,
Piftor.lib. 4.queftion.jur.q.23.¢ 24.Judex enima ppeliationisnon po-
teflt cognofcere; nifide quo cognovit prior judex , & quod per ap-
pellationem ad eum fuit devolutum Barth..in l. 1. C. fiad verf. libére.
Hartman. Piftor. d. quaft.23.n.18.

89.  Caeterum Cothman.vol.1.confil.29.m.2.adhuc quod mo-
do di¢tum de non admittendateconventione coramjudice appel-
lationis limitar,8 non procedereair,fi appellatioin loco domicilii

anterpofiea fit quo cafu incaufa appeHationis reconventionem re-

«cipioportere dicit & pro hacfua (ententia plures allegatauthores.

90. Veram&id hiccontrovertunt , {iconventione &re-
conyentionein prima inftantia cumylataab alterutrafaltemappel-
¥ letus
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Yetar; an poflitjudexin 2leéritéeontentionts forlan cauli nhils:
minus procedere.Etyerior videtur,quodalterutra ’ad_jlu‘dicé appel-
iationis develura, etialtera devoluta cenfeattr, ne {c.caufz litigii
& proceflus continentiadividatur, que citin primainflancia utrag;
fimul eradtari voluiv,necinfecunda dividi patietut Novell. 90.6.2.68
c.vext.mut.perit. NIl enim hoc fleret, uterq; tam 3ot quam feusin
diverfis inftantiislitigare cogerentarPéry. Fridler. Mind.d.loc, 1.3 4.
9t Obfervandum autem & notandum maximoperceft inju-
dice,utis quog; fuper reconventionis caufainter fubjetos fuosju-
tisditionem competentem habeat:8i nanig; judex per modi fim-
plicis cventionis caufam cognofeére non poflig;nec permodii re-
convétionts de ea~cogno(cct,ut-ﬁxpra'etii di& Spec tit.devecsy.§ 2
#.9.Maran.ddorn.32.& feqq. Mar. Socad e X WAt12.6° 13, extr.de mut.pet,
2. ' Sedhoclimitatur, nifi foree difparitas caufz tantiiin quan-
titate confiftat & ficper plus & minus foltmmodo differat : Veluti
fijudexin conventione defumima intra 300.aurcos confiftente ju-
rifdi®ionem tantum habeat, & tamen reconventionis faul ampli-
orfit,fortead 4o 0.aureosafcendens,tunc fireco Ay ention éproce-
dereaic Marant.m33.d.oc.proprerl.n S dejunifd LS. ule . de ex)
tigord.criminDillent. Sichard. ad d.1.cum Papinianus 1 4.1.16.C. de fens
venr.Cy interlecut. bl o R oo
93. Aliasficaufa de quainficuirar reconvetitio eft de fpecie .
aliarum caufarum penitus {eparata;abillis'de qnﬁbds‘pbt’cﬂ Cognas
fcere,reconventiolocum nérhabet! aaciitd o dhistadd edie
94. HincnecClericus de caufa fpirituali cordjudicetaicore-
conveniripoteft,quianemperefpe Gu hujus caufefpiricualisng hae
betjurifdi&ionem ifte Laicus, acd proinde plane de ea 4tuere non
potefti.z.inprinc.ffdejud.l32.6 5 - dearbir. tor.tit.C.Al g hﬁca;np_et.jz(l.
95. Ethocqued {cjudéxfecularis non pofllic cogriolcere de
caufis {piritualib.adeo procederevoluntut neincidentes quide id
fieri poflir,, fed f hujufmodicanl@inciderint remittendis ad forum
Ecclefiaticum ¢.tunum deord.cognit.c.lator..quifil ﬁmtlegit,e.z. & ;.de
jud.c.tuadedecim.crelatum.a2.$.ad hoc dej;;r.pztmﬂ.c.gmwm,1 f. deex=
cefl.pralar.Zafladl.quoties s.n.13.8 thiéti Sichavd, C.dejud: Mynf 1,08
100.]até Ged.ad c.1.n.28 ¢ walt feg.de Sequtffrat poflif. &b frildt, Farim
31 pradl. crim.tit.deinquifit.qgueft.8 g 14 Du1§OFachin. 1. confire. 4.4
Viugent.de Franc.decif 56 Matth.Steph.dejursfd. lib.2.6.5.m05 5. & feqq)
ClarDn.Riintingt pracep.mens honorand.intr, de Regim.fecul. & Eccl.lib,
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3.6.10 .15 ubietiamhocin Camera obifervari przjudiciis quibu: -

dam probat. ,

96 » Hujus tamcnaflertionisDd.duas adferant limitationes Pris
maeft,utprocedat {alté,quoad pronunciationem,iraat judex Lai.
cusdehis , quantum ad decidendam caufam conyentionis inci-
denter quidem cognofcete poffit, non tamen pronunciere Specl,
tit.dereconvent.§ . nuncdicamus 1.2,

97. Secundalimitatio quam addunt,eft,quod procedatquids
fiagatar de caufis (piritualib.quoad earum validitatem vel invali,
ditaté,de hocenim {olus Ecclefiafticus judex competens eft:Secus
eft fiagatur de falto faltem , cujufmodi nihil habet {piricualiaris
Vant.denullitar.ex defect jurifd.ordin.n.s 4. ver[. quamvis fieffet & nudo
ofleflorio ¢.fin.ext.de jud.c.peft miferabilesext. deufur.Geil 1.0b38. ve-

futian matrimonii cantca & (it &c. Amplif. Dn. Cancell. Kitzehfre-
ceptor &rfantor [emper mibiobfervandusin [ynop[.matri.c.1o.theorgliti,
hocniq; magisfactieft qua juris arg. L...§.3. Lpoffefironé 20 f deacqu.
rénd.poffef Ldenig, 19.ff ex quib.canfmajor.anmreg.vefiir. Tefaur.deaf3n,
#.2. ¢ [eqq.ubi ita fepius judicatum fuifle refert, & hocad quodsis
pofleflorium extendit Thom. Mighael .difp.d: jurifd. concluf 41. Crant,
confil.253.m.1.¢7 [eqq. Pet. Frider.d loc.n.36. Laté de his omnib, Claf,
Dn.D.Reintingt Praceptor meus honorandus ins (uo tract.de regin fecul ¢

Ecclefiaft.lib.3.claf.1. c.10.

98, Ethociistanta valere veluntcafib.fiinrer Laices, velab
Ecelefiaftico actore contra Laicum lis moveatur:alias fi inter Cleri-
cos folos, vel inter Laicum aéorem & Clericum reum queftio fit
judicem fecalarem necin pafliforie competentem putant,cumnd
tam caufz, quam perfonarun ratione judex incompetens fic auth,
fiatuimus C.de Epifcop.&r Cler.c.2.0xt.dejudic. Covarr prad.quafl.c.35m,
1.in fin. Menoch. rem 15, recup. pofin.213.¢7 feqq. Farinac. inpradl.onm
quafl.8.n.23.ver[ fublimita fecundo dictam.

99. Ceeterum cum inaliis caufis non findata jurifd&ione per
modum conventionis nec' per mod:m recenventionis fundata
ecnleatur, neque caufaliberalis | & cererz prz,udicialcs caufz pet
modum reconventinnis cord judice pedaneo,tradiri poffunt argh

placet.2.& 1.3.€.de peden.judic.Specul.d.loco n.3.
100, Ethocverumeft,nifi forté fiatin confequentiam velco-

tinentiam conventionis juxeal.quoties3.C.dejud.l1.1,3.4. C. deordin.
jndie.
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Fudie Maltanamaque quainterdum fierinon poflunt dire o, ea per
indirectam fierinon prohibentur arg.Lv.ff deanth.tus. sich.ad d.L:quo-
tiesn. 1€ feqq. Petr. Frider. Mind:d loc.n.37. ¢ d.lib ¢.5.n.32 & feqq. Et
tantum etiam de(ecundo membro ,nempe coram quojudice pro-
ponenda fit reconventio. ;

1o1. Nunc etiam detertio quzdam proponenda,fc.in qui-
bus caufislocum habeat conventio:Et{ciendum in genere,quod in
omuibus caufis paucis exeeptis, in qmbusactio vel conventie ad-
mitticar , iniifdem etiam reconventio conceditur c.ex literss 1.extr.de
mut.petir.c.eift Clerici ex.dejud Lquinoncogitur 22.ff.dejud. | firdemaa.§.
vff dejurifd.l Lucius 3 5. ffomandat.Ly §.ulv.ff.deextrasrd.cognit.l.r.Crer,

amot.Loum Papin. 14. & auth, & confequentér C.defentent. &rinterlody.

Novell. 96.cap. 2. Berlsch. Lib. 1. pradé. concluf 15.mum.1. Marant. d. loco

num.35. 1n fin.

102, Et hoc verumeft five a&ioinftituta ficrealis ive pers
fonalis Socin.add.c.s.n.149. De perfonali fiquidem id fatis dilucide
probaturind.l, cum Papin. 14 1bidatarum vel faGurum, quaz verba
{untnotaactionis in perlonam §.1.ibi dare velfacere ubi Dd. commu=
niter Infl.de aclion.Dereali idem aflerendam,non obftantibus funda-
mentis Ant. Fabr. 20 .conjunit.8.cx eapotiflimum ratione,qued vid.
is contra fe judicemillum ded:gnarinon pofiit, cujus inagendo &
vindicando arbitrium prebavitd.l 1 4:Hilliger. ad Donell.enugl.libr.17.
comment19.0it.0.Vom.d.d:fp..o.adproceff jud.n.aq.th, 4.

103. ~ Centrovertitur autem inter Dd,an & quatenusin cau-
fis criminalibus locum habeatreconventio ¢ Et fimpliciteratq;in-
diftincté admictidicendam videtur azg.Lcum Papin. 14. C. defentent.
& interloc. & l. neganda v9. €, de bis qui accufar pof.Lis qusrens 5.8 .ult.ff,
depublic jud. |. deferre 8. §. fedeas caufas 4.ff. dejur.fifc. Petr, Frider.d.loc.
¢.7 n.2.Gifeb.d tr.c,16 num.x, Cum vero hazc qualio fatis (it intricata
cerros cam Umm.d.loc.placetdiftinguere cafus.

104. ~Primusergo cafus fit,quod accufatus criminalirer pofs
fitaccufatorem de alio crimine eriminaliterteaccofare L1.¢>d Ine-
ganda 19, C.de his qui accsif.pof. Maraus,d.diftinél.c.n.56. Trentacing. lib.
2.var.refol tit.demut.petit.n. g2.1ul.Clar,inprax crim, §.fin.quefl.2.verf.
fed quaro Petr ¥rid,d.c.7.9.3.Geilr.depac.publaz.

1o, Ethocproeeditfivereusaccufatus interreosreceptus
fifivenon : legibus enim non diftinguentibus necnoftrum eft di-

D5 fin-
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ﬁ{ng':érc:ﬁqcit'quoqi quod reconventio &ab initio ante licem con-
teftatam re&é fieri poflitd.euth. & confequenter & poftlitem eérefta-
tam quandocung; pe ndéte fc.primalited Lt 9.C. de bf&qui accuf pof.
d.l5.S ult.depubl.jud. de quo plaramembro ultimo dicentur Gifeb.d.
tr.c.16.1.6.ubihanc diftin&ionem an nim.accufatusteceptusfitin-
ter reos,nec ne,inutilem vocat. Diflent. Socin.ad ¢.1.n:63.de mut.petit,
Marant.d los.n.s7 Mindan.d. locon. 4. & aliiadd. |5 ff. de publjud.afle-
rentes , quod [i nomen accuifati inter reos receptum fitreaccufate
non poflicidg; d.L.s.in pr.

106. Hancramen{uamaflertionem Dd. varié limitant:v, quod
fallat fi teaccufatot [uam {uorumgq; injuriam profequatur Marant.d,
loc.n.56.verf.iftamconclufionem Petr.Frid.alleg.loc, 2. Sireaccufatioad
eum finem inftituatur, utdemum poft abfolutam accufationéirs-
&etur Socin add.c.x.m.70.demut.petie, 3. Siex reaccufation otiatug
exceptio peremptoria Socin,ibid.n.71.4.5iaccufatus reaccuferdest.
mine majorivel prejudicialiacenfatorem Socin.d:loc.n.72. 5, Sictie
menaccufationis primo crimini connexum fit d. Socin 1. 74.ubitas
men hocincontroverfiam vocat. 7. Si crimen reaccufazionis {uper-
venitpofltquam accufatusinterrecs receprus eft. Socin.u.76.alleglos
8.Siaccafatus nonreaccufer fed imploret judicis officium Socinita,

_lat.m77.ubietiam plares fallentiasaddit & hifce prafuppofitis non

multum di{’crcpanit abaltera Gifeb.opinione,

107. Dicitur aytem nomenaccufatiinterreos receptum,qiin:
dojudex interloquendo pronunciavit,;non ebftantib, exceptionib.
dilateriise(le procedendii fuperaccufatione,vel (i nikil fueritoppo-
fitumab accufato,adeo quodnonfit opus tali pronunciatione,tunc
pet Litis conteRationem diciturnomenaccufatiefle reeeptum intet
reos Merant.d.dift. 6.n.59 Geila.depac public.nz.n.2.Gifeh.d.c16.n1s,

108. Deindefuprapofitainth.ic q.aflertioetii ampliaturd Dd.
ut obrineat fiveaccafatio firde majori five de pari, aut minori etiam
crimine:ita tnutqua de majori vel prejudiciali et quaftio femper
praferatar reliquis (wlpenfis d.lr.C.de hu qui accufpof.Gafeh. d.g.16.n,
27.Diflent.Soc.ad d.c.1.n.67.8 Dd.alii afferéres quod rens accufams
plané de pari crimine accufatorem reaccufare non poflic: quodin

fingulariter lamitandum ajunr,utnon procedat,fiaccufatus petmi-
nots aut paris criminis obje&tionem fuam fuoramq; vindicetinju-
rizm, & obid fuperutrog; ciiinine pariliproceilu procedere liceat
119, ibi Petv.de Bell. Pert. Pet Frid,d, L.lo¢. 1.4 109.Prz-
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169. DPraterea ampliatd.affertionem Vmm. d.difp. the). 7.0,
17. & procedere dicit, five judex accufationis inflitatz aconfatori
quequefitordinatius fivenon: Quod enim diflentites opinantur,

( accnfatoré reaccufari non pofle, quam fi accufationis judex utrique
tamaccufarori quam accufato fit ordinarius,id concedendii non vi-
detur.Nam queod putant fieri polle,ut criminctusaliqué coram non
fuojudiceaccufare poflit,in eo errant. Siquidem ex crimine prates
judicem fub quo vel crimen admiffum1, 7.§.pen. Lult.ff.de acouf.Cov.

pradt.q.u.n.3.Clar 4.fent.§ fin.q.38 na.Vultei.adlo.n.12. & feqq.C.ubi

decrim. ag.oport. Vmm.indifp. 4.de procef.jud.th.r.m.9.vel domicilium

habet L.2.C.ubidecrim. Donell.1 7 comment,16.Clar., d.5.9.39.n.3.etiam

illum ordinarium habet criminofusin cujulcung; territorio feperi-

vard.l 1. & auth. inprovincia & ibi Valtein, 36.¢ 1. 40n fin.ubiitain

praxi obfervari ait Clar.§.fin q.38.¢> feqq.lib.s.fent. Donell.17.comment,
19.verf.quiain crimin.laté Socin. ad c. pofiulaflext. defor. compesent.Pa-

norm.in ¢.Jicet rationenlt. n.19. & feq. d.tit. Fieziproindenonpoteft,
quinaccufator criminofus {emperin loco judicii criminalisabipfo

inftirati ordinarium forum confequatur. Unde dicendd Dd.diftin-

q ¢tionem hic nimium evagari Vmm.d.difp.dereconvent.th.sm.7.Dil-
fent.Soc.ad alleg.e.1.n.84. Marant.d. diff.n.60.¢ feq.Pet.Frid.d.c.7.n.4.
1o, Ampliatur infoper propofita affertio ,quod valeat five fud
A fuommq; injutram, five publicum plané crimen accufator profe~
L | quatur Clar.in§.fin.pr.crim.q.14.ver[ Tertius eft cafusinmed. & fin. In-
f diftin¢té epindreaccufari potef , quamvis fuam fuorumg; injuriam

' vindiceraceufator:maximé firecéventionis crimen perimar alique
modoaccufationéinftitutam : urpote fi meaccufes de vulnero tibi
illato,& ego iterum te conveniam de crimine falfi, quod {olitusfis
falfadeferre:Itactiam fiaccufes me, quod furtii commiferim,teque

‘~ hocvidifle deponas,cgo te de commiflo homicidio vel adulterio te
| :reconvenire poffum ; adid ut eftendam teftem te &accufatorem
r -minusefle idoneum fideque minus dignum Petr.Frid.d,lo6.n.4. ;‘

P | 11, Hoc tamen inlegato injuriam ibiinipfalegatione factam
E | vindicante fallitL 2. 8. irem fiextraverf. fed & f agant ff. dejud. de quo
| fuprarh.s3. & feqq.pluribusa&um fuir, :
12.Extédiirdeniq; 3 pofitaaflertioné, g obtineat five de jurecivili
fivedejute canonico quaftio formerur:né obftatibit.10. & ¢. repel=
Wissir ex.deacenflllanamq; deminimicitiz re pellitaccufaroré g vid.
A nen
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non levis fed capiralis, cujufmodi zRimatio relinquiturarbitrio ju-
dicis Mene.h. de arbitr, jud. queft.caf 110. eadem quoque repellitacs
cufarama reaccufando @ Jam vero accuafator primusabaccufando
ideo nonrtepellitur, quod per ipfam accufationem fadusfit capi-
eilisinimicus scculatt: Alias,enim nemo poflet reumaccufare:Sem-
per fiquidem objici poﬁ'c;t ,accufatorem propter motam contrafe
accufationem inimicum {uum efle capitalem, atg; ficmanetentde.
li¢taimpunitacontral.st. §.ult.ff.adl. Aquil Proinde text.in dd,icin-
telligendi funt de inimicina, que ex caufis ipfa accufationeanti-
quiotib. probmpotc{’c.Gxﬁ:b.d.c.Lé n.26.Diflent.Socin.ald.¢,1.n.66,
Ethac de primo cafu,

113.  Secundus propofitz quationis cafus eft, quodacculae
¢us criminaliter ,non poflic accufatorem fuum reconvenirecivili-
rer:Trentacing.d.lib.2.var.vefol tit.de mut petit-n.39. Sosin.d.lacnd Mas
yant.d.loc n.66.& itaomnes concludere dicit Iul,Clar.inprattam§,
finq-2.verffedquidem converfo pertext.inl.fin, C. de ordin.cognit, ratios
nem,nepropter litem civilem diftrahaturaccufatord profecutione
judicii criminalis , in quo vertitur publicumintcrcifcnccdcli&a
maneant impunitad.Lita vulneratus 57.8 ule ffuad l, Aquil,

114. Verum contrarium fentientes firrioribus utuntut ar
gumentis:neque ctiam d. 1. final. neque reddiraratio quicquam pro
negativafaciunt, cum potius contrarium probent,qua & exprelsé

inlegibus fundatur,non modo cum caufa reconventioniseft praji-
dicialisL. firestuasraptaseffe 6. C. de grdin.cognit. (ed geéneraliter quor
tiefcunque civilis canfz exercitium criminali negotio non obeft,
neq; illud fingulariter impedice poteftl. adulterii ;. infin.C. ad L1l
deadult Gifeb.d.c.2.n14.Vmm.dloc. Infuper,fi accufator criminali
contrareum inftitzto judicio reconveniri de caula civilinon pofiet
cum jaararei criminaliter conventi & dammati forfan ejalque he-
redum locupletarctur contra regulamin . jure natura206. ff.deR.L
Petr.Frid.d loc n.3. «

115 Tertius propofitz quaftionis cafus fit ; quod civiliter
conventus actorem criminaliter reconvenire tam ex canfa penites
{eparata,quam etiam exoricte exeodem judicio poflic Clar.d.S fim
quaft.2. ver[fed quaro Petr. Frider. Vimn. d. loc. n.17. Marant.d.diffindn,
66 verf sertinm membram : Diflent. Marian. Sosinad d.6.1,n.86 exir.de

X Mt
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) mituis petitionibus, Ubi plures pto fua opinione allegat authores)
; 116.  Hazc tamen Marant. d. loc.num. 67.limitat , & tunc ‘
l procedereair, quando talis reconventio fieret coram judice com | e
: petenteipliusreconventi: Secus fi eflet incompetens: Sed haclimi-
tationeopus nonefle paterex iis quz {uprath.109.di%a funt. ‘
ny. Quartascafuseft, qued de crimine civiliter conventus !
non poflitreconvenire actorem ex caufa mere civili So¢in. add.¢. 1.
#.97.Quod nonadmittit ¥mm. alleg. loc.na7.nifi ageretur de publis
co crimine civiliter.
us. Quintus cafus fupraadductz quattioniseft quod de i
criminc civiliter conventus, poffitadorern de’crimine civiliter re= i
convenire: Ethocfimpliciterverumeft, Nec quod Marant.d.loc.n.
wlt.tuncdemum reconventionem (uper crimine civilicerinfitutam
admit:ir, quando reijudex ipfi quoq; a&orireconvento ordinarias
! eft, fundamétum haber, & propterea necrecipiendum:Non n.fime
% pliciter verum , actor qui invitusagit reconvenirinon poteit: Cur
namgq; Impp.admiferuntreconventionem fireus de majeri criming
acculatorem reconveniatl.r. C. bis qui aceufar.pof.Gifeh. d. ¢. 16.m.ult. i
| Infuper quis in hac materia dicatur invirus agerevide fuprath. 35. i
9.  Hzctamen quadictafunt temperenda & limitanda: fi L
| {c.reus non velic ftacim & ¢ veftigio reconventionalem accufationé :
| \ peragere L.neganda 9. C.de his quiaccufar.pof. Nai qui reus fa&us
k| eltaccafare non potelt d.Lf quis rews 5.inpr.ff.de publ.judic.fcilicer cam
, effeta,ficupiataccufationem fuam fatim perorate ufg; ad fenten-
| tiam Lquicum major 14. §. accufafie 8. . debon. libert.alias,non prohi-
beturreus acculatorem fuum deferre , & pendente prima accufatio-
nelibellum criminalem reconventionis deponete, ut e2 demii per-
actain caufareconvétienis procedatur per rex.in d.Lfi quisrens 5.8.4lt.
O ldefare18.S fid eas g.dejur fift. & d.lecg.neganda19.Gifeh.d.c.16.m.20,
; 120. .Neq;hzcquamodo propofita utilitate , ur diffentien-
tes putant,carent,live enim abfolvatur accufatus.five damnetur utis
; lisefteireconvétio,licet flatimineanon procedatur : Nam fiabfol-
, viturreus accufatus,cogituraccafator vireconvétionss viciflim co-
' ram eodem f(eexhibere & reoad inftituti reconvétionis caufam’re-
| fpondere persationem ind.Loum Papinian.i 4.C, de fentens. & interlos.
: L.quinoncogitur 2.2 ff.de jud. (i condemnatur reusetiam permagnacft
. criminalis reconventionisinftitutz per delationem vel libelli obla*
; E tionem

. il
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cionemutilitasi Reus énim de publico ciimine damaatusjusace.
Gandinon habet L 4. L quiacsuf. 8, verf.alispropter delictum proprium f,
deaccuf. niliinchoatas ante daimnationé delationes poft damnatio-
nem exequi velit per texuind.Lfi quis reus 5.5 e ff.depubl.jnd.la8.5.ed

. eas cau[ﬁ&f},,dejur.ﬁfc.Scd jamin propoﬁco per hibellireconyérionalis

oblationem codé durante judicio accufatio capra intelligitur,cum
jurildiGionem judicis perpetuet arg.L.fi quis 7.ff.dejud.c.penult.ext, ds
for.compet.Gufebert.d.c.16. 1. 71 A B
j21.  Caterum quod {upralimitationis caufaaddudtum,res
conventionem nempe in-cauia criminali infticueam noh pofle per-
agere reum nifi.cairfa conventionis finita fir , id {ublimitandum,
quod {cilicet non procedat, fireacculatio (it de majosi erimine,yel
incidat in eam prajudicialis quaftio: tuncenim in hae priusproce.
dendum, &in altara conventionis nempe quiefcendum ;dones
caufareconventionisad finem perducta it d.L.1.C.de bis. quiacnfpofs
Non enim per minus debet fieti prajudicinm majori Lainoren s
faim 54 ff. dejudic. -
122. . Hinc etiath evincitur , quod in-caufis quoque frala
pacislocam habeatreconventio. Cum enim in cafibusnon deters
minatisin ordinatione Camer@juri communi adharese ejulq; pros
ceflum [equi debemus Ordinat. Camer, tis. ult.part. 3. etiamin caulfis
fra&z pacispublicz,dequa nihil in Camerz ordinatione in contia-
ginm hadkenus couflitutum reperitur admitrenda eritteconventioy
cum jure commauniin caufis ceiminalibus ca locum habeat,urexfu-
pra dictis patet Gifeb.d.tradt.ca7.Dillent, Dn. Praceptor Bocer.d. difpde
seconvent, th. 36. lit. €. Geil, 1, de pac.publ.c.12.m. 4.ubi tamen fuamfen-
tentiam limitat , nifia@or contralibellum reconventionis in caufa
fraéke pacis exhibitum nihil oppofat #.9.hancque fuam[ententiam
& rationib. & prajudiciis Camera firmare conatur,

123, Sed necrationes quas Geil. d los. adfert probant quod
intendit. Quod enim prime dicit, ideo receptum efle quod secon-
ventio in caufis fraétz pacis néadmitratur, quod feparatis proceffi:
bus veritas melius inquiri po (it arg.c.tuam extr, deordin. cognit. con=
trariz fententiz non obftar,fiquidem necjure communi etiamiire:
conventioin criminalibus fieri poffic, ut diCtum,ftatim ejus piofe:
cutio permittitur,fed latademumi{ententiain eaufa criminali con-

ventionis Glarifl. Du.Hunn, Bracept.mess aternsm colendws invefalut i,

Treutl,

UFG




s

Freut.vol.1. difp.15.thas it B.q.30 ut etiam id plarib. fupeath.iio.dé=
monfratumfuit, - 1 ‘

124. Alteram quod attinetrationem Geil.quod nempeopusng’ 1
fitreconventione, cum idem poflicreus per viam fimplicisactionis ‘
efficere,etiam non infringit noftram fententiam:Procedit n.tantum i
quado uterq; tam accufator quamteus immediatéimperio fubje&i 4
funt,non autem 1a&or intermediam agnofcatjudicem,a quo cau-
fatractaripoflir, vide etiam qua diGainth.120,

125, Pezjudicium quod {pe@at,quod Geil. citat, loc. profe
allegat,neminem in conrtrariam fententiam movere deber:Quem-
admodum enim prajudiciaifta tribunalis fupremi non temere funs
repudianda,fed atcenté cofideranda : fic etiamtemeré nonfunt pro
lege 8coraculo delphice habenda Dn.Cothman,vol,x.confil.refponf 13.
#.125.¢7 feq.Sunt enimresinteralios aétz,quarertio neque profunt
necnocenct.t.C.resinter alios aét.l. Modeftinus vo. ff.de except.c.quamvis
extr.defentent.o rejudis.t.1.C.quib.yes jud.non noe. Cumresalizvide-
antur propter diverficatem perfonarrum licum gusricur 12.ff de excep,
veijud. Clariff.Bn.D Hunn. in refol.difp. Treutlivol ult.difp.23.th.5.q. 40.

126, De caufis item fummariis quaritur, an inillislocum
habeatreconventio: Ec diftinguendifunt cafus fecundum commus-
niorem Dd, opinionem : Vel enim utraque tam_conventionis
quam reconventionis eft fummariz, & fine dubio proceditiecon-
ventio Marant!d.difiinét.6,n,38.yel caufa conventioniseft ordinatia
& reconvérionis lummaria ,& tancfimiliter mutuas a&iones fimul
exerceri pofle videtur, cum reus privilegium caufz remitiere cene
featur,taciteque velle ,utuna cum canfa ordir:atiafcxpediatur : vel
caufa conventienis eft fummaria, & tunc a&orinvitus ordinagia
caufa per teeonventionem pulfari nequit , nifiiplireconventioni
célentiataltor,& fic privileg-ﬁ caulziemittar,atq; utramgq; caufam
ordinario paflu ambulare velit Perr. Frider.d loc.n.y. Marant.alleg.loc,
Vinw.d.difp.1o.n.18.vid. Trentacing.d loc.2.var.vefol.ti.demnt petit. w13,

127.  Verumhisnonatienus verior eft-illorum opinio, qui ’
generaliter & fimpliciter alleruntin (nmmariis loci eflz reconvens ‘
tioni , fave urrivigue caufe proceflus fic fummarius, ivealterucriug
tantum,fiquidem utrobique obtinet ratio d.l.14.C.de fent. ¢~ inierloc;

! qiod fcilicer aGtor non debear eum judicem recufare contra fe,
quemin (ua caufa agcndo coimprobar, cui etiam accedir tex. 78
: E-wy Clement,
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Clement. fepe §. verum de V. 5. qui fimpliciter in caufis famma=

tiisreconventionemadmittit,non obltante o quod caufaconven-
tionis & reconventionis una fententia definiri debeant: quatenus
enim illud procedit paulo poftin quarto hujus difputationis mem-
hiro dicetur: Marant.Pet. Frid.d.loc.n.8 . Treutl.d.dup. 25.chult.lit.C.¢ribi
Clarifi.Dn.Hunn.Honded.vol.1.confil.21.n.27.

128.  Cafusquod attinet,qui habent paratam executionem,
in illis reconventio non admittitur Marant.d.lec. n.29.Cavalcan.decf;
28.7.11.1218.19. part. 2. Burfat.confil, 10 6.num. 4. ubideclarat Honded,
confil.20.0. 25.vel.1. Decian. confil. 99. #.3. €& feqq. vol. 2. Gifeb.d.loc,
€.13.84M. 1 4.

 129. Sic fi petatur executio inftrumenti confeffionatinen
habetlocumreconventio.lta enim Imp. Anton.refcribitinkun.Cde
¢onfefS. Confeflosinjure pro judicatis haberi placer,quarefinecaus
defiderasrecedid conf:flione tua,cum & folvere cogeris: quib.ver:
bis innuitur debiti liquidi & confeffati executionem non impedii
geconventione , fed ablg; ullamora executionem faciendam Petr.
Frider.d.Joe.n.8. Treutl.d.loc.lit. B.¢2 thi Dn.D. Hunn.

130. Ira etiam cum infRrumentum creditoris guarentigiati,
quod cujus modi fitdeclarat Coler.in tr.deprocef.executsv.p.i.ca3.am
14.4[7, ad n.22. cx difpofitione ftatuci habeat pararam exccutionem
teconventioné regulariter nonadmirtit , quia haber vim fententia
defiaitivae Coler, d. loc. u. 20. Menoch.remed. 4.adipifc.poffef.n.6 49.ubi
etiam hancadducit rarionem , quod judiciurm in quo exhocinfiue
mente agitur celeritatem defideret Dn. Pracept. Boser.d.difp.th. 40.

131. . Hincetiam neclegitimus contradi&or reconvehite po-
teftheredem petentem fe mittiin pofleflionem ex remedio Lult. C.
deedid.div.Hadrian.tollend.Cum heres ifte miffionem hancin poflef-
fionem confequi debeat nulla interpofita mora , {ed ftatim , in-
firumentum teftamenti quod exhibet,pararam haber executionem
Menoch.remeds 4.adipifi.poffefS.num.6 48.ubi plures referc D. Boser.diih
difput.thef39. :

132. Cezterumid quod fapra didtum,.in caufis executivis
nonadmitti reconventionem id {ecundum Anchar.q.famillibr.1.4.
18.1.6.limitandum,nifi & caufa, qua per modum reconventionis
proponitur,{imiliter quoque habeat paratam executionem Hondsd:
d.vol.x.confil. 21.1.28. :

133.Con-
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133. Confimiliter quoquein catfa dépofiti de ficit recons -
ventio ¢.bona fidesext.depofit. | figuis1x. C. depofdiult.§. v.in Jin.C.decg-
penfat. ubiaflericur depofitaciam contrarepetentem depofird nul-
lam five perfonalem Give realem aut hypothecariam,ime ne come
penfationem quidem objicere pofle, quo minusrem depofitam ce-
letrim_é reftituae, Gifebert.d.c.13.m0.6 Treutl.d.thef lit. B. & ibi Clarif. T
D.Hunn. Praceptor meus colendus Bart. in d.auth.& confequentern.o.fub

Jinverf.idemin caufa depofiti & inl compenfationes n.io. C. de compenfat.
Specul.ltb.2.pars.1.tit.de reconvent.§ . nunc dicamus 2.5, §-fub.fin. verfiitem
in depafizo. .

124. Ratioautemcurin depofitoteconventio nonadmits

! tarur hecefle viderur, quiadepofiti contraltus facereft, & impri-

| mis bonz fidei confecratus Cujas.in @.C.depof.in quo bona fides ex-

| uperatedebet, proinde merito reconventionem, qua celerem rei
depofitzrefticutionem impedire poteft ,non admitti Hunn. & Gi-
febere.d.lec. -

135. Undeetiamre&té Dd.quidam hocad eas folum a&iones
pettinereajunt, que efficiunt urrei depofitzreftitutio vel omnind
denegetur deponenti vel faltemiilla impediatur, qeo minus prime
quog; tempore fieri poflic Gifeb.d.Ipe.Quare aliz a&tiones,quenon
adeum finem tendunt ur vel res depofita retincatur, vel reftitutio
cjusdifferatur, fed ut oblato ta:um libello vel promiflione iudicio
fifti exaGaactor coram eodem judicio poftea refpondere cogatur
permodumreconventionis proponi pofluntl.qui non cogitus 22.ffde

. Judic.d. I.cum Papin, idque etiam innuir ipfe Juftian. ind. L. penuls. C.
depof. dum ait, fatareconftitutione omnes legitimas actionesre-

L. N e g S
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{ fervari, & confequenter ctiam ipfam reconventionem coram eo- 5
: dem judice Gifebers.d.loc. Socin.add.c.1.n.61.

3 136. Eadem quoq; ratio eft caufarum prajudicialium;in quibus

' - malé Dd.reconventionem plané non admittere volunt Specul.ind.

f tit.S.nung dicamusm,2.per L1.& feqq. C.de ordm.cognit. Etfi enim cau-

{z prajudiciales cum aliis fimul & nna expediri,tra&ari & ventilari
non poffint, tamen propterea reconventio non ceflac, fed faltem
alterutrivs exercitium,donecea, qua prejudicialis eft ptimo difcu-
tiatu five per modum conventionis five reconventionis fit infitu-
wapertit.C.deordin. judic. & tis. C.deordin, cognit. L deferre 18.§. fedeas

& E 3 fdf &
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Fdejur fifcc Nan 8¢ Hic obtinet ratio d4.qui o cogitar 2. ¢rd. L cam
1 Papi.t 4o quod quemin agendo probavit judicem cundem & con-
ra feaudiat Gifebere.dutit.6.14.8.8. Petr. Frider.d.c.7.2.4. :
¥ 137, Hine (i me conveniasfamiliz hercifcunde judicio pef-
l. fum te reconvenire harediratis petitione,qua probem me heredem
| afle earum gtiamrerem, quastu fine titulo legitimo ex heteditaie
Przuoc;;upaﬁi;quo cafu quzﬁio antu fis hares primo tratanda, awg;
hicdemutmn peracta fanmuliz hetcifcunda-judicium poteft exerce.
wi:ficfiegote de hereditate convenio tu falfi crimine me teconye-
nire potcs,(ed {ultinetur h;reditatis pccitio'nis judicium , donec
£16 caufa agitara & difcufla fit, k. Divs pins 5. 5. Divis Hadrianw 14¢
ferition.!exredz't. |
. 138. Ceflare eriam yolunt reconventionem in judiciolegis |
diffamart, Diffamans enim emanata citatione ex l.diffamarireron-
ventioné diffamaco opponere non pofle opinanturBlarer. ad dL4f-
. fainari C.deingen. manumiff.c.7. num.10 Rutg Ruland, in tr.deconmf,
| PATL. 4. lib.8.0.7.8.8, Rofvachy inprocef judic. tit, dereconvens. numit,
idqueproptercam rationem ,quod duolibelli contrariicirea idem. |
aonadnsittantur cxdo&rin. Paul.de Caftr. inl. de tribas ff. dejudic. ee
3 Jinsad ¢ inpey monafterinm column 10, derejudic. Gifebere.d.loc,c.13.
! 139. Confimiliter reconventio locum non habet in calu
Aaflre glrum,quando princepscoram fuis confiliariispermage bef
Auferage convenitar Qrdin. Camer.part 2. tit, 4.verf. diefelbenntios |
degquofupra thef. 74 plura didta funt Emeric. asRofbads d. titm 3
Denaif,injur. CAMET: itis8.num. 4. &Ll Schw anmanib.x, deproief,
62 Mg L4260 A :

140, lactamin caufis mandatorum ;in quibus fadi exot-
bitantia non fa&i ipfumdifputatur in Camera reconventio noad-
sitticus; fed abfque folenni proceflufimpliciter & de plano celer-
simé procedicutt Sch v anman.dib.1 deprocefs Caieral.,67, 0, ult, G
febers.d.c.13.:.10: : ‘

142, Deattentatisitem queritur,an etiam injudicioatten- |
carorain Contra pecentem revosationem locum habeat reconyen-
<J cion Evfireconventio (it fuper re peniws diverfa, omnind dicens
f dum quod feconventio pon retardesrevocationum attentatorum
quiacam inhoc Pocii_iimutn confiffa privilegium a::cntaxomfm,ﬂt
Ac1at
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faciat faper (edere eriam innegotior& canla principali Lascel. deat
teniat.pare.3.c.3.n.128.¢ feqq multo magiserichoc privilegium ex-
ercendum quoad caufas diverfas pécviaim reconventionis intenta-
tas Lancellot.d part.3.c.a4.m 4.7 5.7 4

143.  Siverdteconvenuofitdealiis attentdtisyputa quiatu
contra me atrentafti; inflitui ego contrate judicium prorevocatios
ne :deinde tupraerendens me contia tealiquid atrentafle fuper hus

jufmodi przrenfisattentatis vis me reconvenite, afferendum vide-

tur reconventioncmefle licitam 8 in eaetiam procedendum,cum
& infimili, in fpolie nempe admittarur reconventio alterius {po-
lii Lansellord. quafl.ry. an. 7. adn.r4:8 phuibus paulo poft diceru; -
Nen attenta diftinétione Decii sonfil. 2000 .rafior. DA iné. v.extr. de
miut.petizion. anteconventio ante vel poftlirem conteftataminflicu-
ta {it, cum in attentatislité nen conteftari velintDd: Lancellot. d. loc,

& . ~ . .
#.11. qued tamén inCamera Imp. nonobfervari, {fed exfiyloinea

sequiri litis conteftationé in canfa etiam arrentatormm afferit Mynfi
eent.1obferv.26.Gray.praitic. conclufdib.x. concluf146. 8.5 hoctamen
Geil.i.obferv. 146.m.3.¢ 4. limitat & seftringirad ea attentata qua

. nonfuntnotoria. i

144. Hifceprafuppofitisnunc queritur, an reconventio fi-
perattentatis impediat & retardet revocationem attentatorii pri+
mo loco revocari petitorum : Et hujus quaftionis quatuor.extant o+
piniones: Primaeftut prius procedarur fuper attentatis primo loco
zevocare petitis aigimentoifliusregile, qui priorappellat, priot
etiamobtinet Desi.d.confil.200. 3 13

145~ Secundaopinioeft, quod prius procedendum fuperul-
timo attentato;, quamvis fuericultimo loco revocari petitum teggres
gula quod femperulimum fpolium (it purgandum :fic jgitur ulti-
umum attentaturn fic prius tevocandam. hisilh - 8T
146.  Terviaopinioeft,quodfuperneutnoilloramiprocedens
dum (icex regulain leg. vivo atg uxore.39.ff folut matrim. quod paria
deli®a mutua compenfatione rollantur » & quod privilegiatus nen
utatur privilegio contra pariter privilegidtam I, verum 11, 8. 6. ff
de minor. Y B.taoilh a2} 9l abiog s

147. Qumartagpinio, qua&vetiorvidetur, quodeodem

tempere {uper utiag; proccdazur,&quiprior probabitinteation€
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fuam prior obrineat revocationemm, cum utrig; jus competat, quod
{c.deturrevocatio utri{g; ante omniafi in probatione nondefe.
cetint Decius d:confil.200. Lancellos.d. loc A n. 15. (g, ad fin.

148.  Similiterin caufafpoliilocum non habere reconven.
tionem volunt Specul.tit.derecony.$.2.n.5.Clariff. Dn.D.Hunn.intefol,
difpuc. Treut. ddifp.shef. ult. in princ. cam quia agens fuper{polionon
teneturin alique refpondereadverfario nift prius reftituatur arg.;
frequens dereflutut (poliar. in 6.¢. ex conqueftione ext.eod. cwm etiam quig
hocexprefsé definituminc.ult.ext.de ordin.cognit.

149. Hoctamennenadipfam reconventionem prohiben-
dam fed ad cjus perfecutionem {pe&are vuleGifebert.d,6.13.1.8.quod
agens de fpolio non cogatur viciflim refpondere fuis {poliatori-
bus,nifi prius fadarefticutione coram eodem judice.Dehozpaulo
poft pluradicentur, k'

150. - Controvertitur quoque de caulfis pofleforiis, que.

" nusinillisreconventio lecumhabeat ? Eruteo melius dehujusyes

ritate conftare poffiv, cafus certos diftingunemus cum Vinm, d iy
the[.5.n.16. Primus crgo cafus fir, fi contrate ago interdicto adipis
fcendz poflcflionis , tume {upereadem planere reconvenitenon
potes: neq; petitorio, quiais quiagit remedio adipifcende poffef:
{ionts negatfe poflidere,undenon poteft conveniti petitorio L.final,
ff.de R.V..neque pofleflorio eadem de ratione , quiaagens non pof:
fidet Marant. d.dsflind. 6. num. 48, ver(..& hec quoad: Trensacing. d,
los.num. 27, '

- 151, Hoctamen limicatur, (¢ conventus pet infticucam te-
conventionem interdi¢tum retinendz pofleflionisintentet, quia
concurrere pofluntambo per ea quahabentur in ¢. yemiens 19: G ibi
Abb. extide prefcript. Marant.¢ Trentacing.d.loc.

152. Aliud verdeft fi fuper re diverfa contrate interdidum
adipifcendepoflefionisinftituentem reconvenire velis : eo enim
safuindiftin&z procedicreconventio, five fiat de petitorip fivede
pofleflorio Marant.d.loc.’ quod ramen falliteo cafu, quo exl.ult.C.
deedidt. Div. Hadrian. tell. rerum hzreditariarum pofleffio avocatut
apofleflore fecundum Menoch.d. remed. 4.adipiftend.pofi.n.640.

155, - Secunduscafusefl: ficoatrateago retincudxpo[fﬁmo-
misincerdio fupercadem re pétitorio me reconvenire nob potes,

: quis
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quiz primoeft difcutienda caufa pofleflorii Lordinarii13.C.deR.7. 1.

incert. jur. C.de interdict:Barsh. inl, naturaliter §.nihil commune in 5.
combinat.ff de adquirend. pof. Vid, Vincent. de Franc. decif. 193:m. 2. Se-

cus elt i poflefloriointerdicto mexreconvenire velis, tuncenim ad-

mitticur teconventio, quiaambz caufe funt fummatriz pofeforia
ac pariter privilegiate: £rde pofleflorio retinende probaturl. fi due
ff- utipofiidetc. lie caufam 9. ext. deprobas.de poflefotio recuperan-
dz probatarinc.veniens & ibi Abb. ext.deprafiript. de pofleflorio adi-
pilcenide per fe patet, cum nulla urgeat contrarietas Marant.d.n. 43.
ver[ fivero actor. Trentacing. d.loc.m.26. Menoch. de retinent.peff vemed 3.
#.705. Dn.Precept.Bacer.d.difp.thef(38. g il

154, . Lbiautem fuperre diverfa reconventio movetur in«

diftin ke procedit tam de petitorio quam peffeflorio Barth. in d.L.
naturaliter Marant. Trentacing. dd.loc. Guid. Pap. inconfil.183.Cardin.in
Clem. 1. Col. 2.in fin.decanf-poffeff- & proprietat.

155« Tertjuscafus elt, fi conrrace agointerdicto recuperan-
dz poflelionis undivi,de quo etiam {upra thef-148.didtum , quod
reconventio non admirtatur,ﬁvcintcntcturpctitorium five poflef-
forium, {ive reconventio fuerit fupereadem livediverfareinftituta

. d.c.fuper [poliatione 4.ext. deordin. cognit, Marian. Socin. 4d.d.c. 1. nam.

61.Menach.recup. pofs.remed.1.n.382.0 feqq. ¢ auth.fnpra.ableg.

156. Ethocadeoverum, utreusillointerdi¢to conventus
plané audirinondebeat,jufq; duny pleniffimojure {poliatus refti-
tutus {it, necipfi quicqui five de fpolio five ejus fruibus tam per-
cipiendis quam perceptisc. gravis 11. ext. de reflitut. polia , five liis
expenlisabfitc.ejetiscauf’3.q 2.c.conquerentes.ext. de refliur. fpoliat.
¢./i Fpifcopus d. cauf’3.q. 2. Cothman. vol.2.refpon(67. a .2, ad .1 2.ubi
phares ciratauthores. -

157. + Hoc ramen quod medo dicum limitatur, quod fallat
fireconventio etiam de {polio infitvacur dic. ult.exs.deordin. cogmit.
verf.nift fuper quaftione [poliarionis Molsgnat.de reconvent.quaft. 66. Ma-
rant.d.doc.numi4 6. verfundenon Lancello. d. tr. de attentt.c.; 4. quast.
Tq.num.13. i

158. Echocobrinet, fi fpolium iud fuericinaliare admil-
{um, quamde qua conventio fuitinftituca. Nam fi hincindé fuper
cademrefpoliumadmiffum effer, negant Dd. fimul & eonven-
& il F tio-
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Hionend & ceconvéntiorien moveri pofle, faper fpolio : fed primo
leco pofterius (polium reftituendum, & illoreftituro demum fuper
primo {polio agendum patantper Lfi quiis ad (e fundum C.adl.lul.de vi
publ. Lrecuperande 6. Infl.de interdict Menoch.dng82. ;
159. Hoctameniternm Dd.limitant, quod non procedat,
quide prima {poliatio fuit major fecunda: tuncenim prius (polinm
primo reftituendum & (ecando (polio primum przvalere volunt,
Menoch. J. remed, 1. recuper. pofS.n.383.8 pluresabeoallegat,
16e. . Deindeetiamnon procedere volunt, quandofecun-
dafpoliatio fada fuit immediaté poft primam: & tuncagentiexfe-
cundaobftarprima : poruir enim primus{poliatgrin continent
impund (poliatiquod st 3.8 cumigitar 9. Lqui poffeflionemsy fdsyi
& viarmat. Deciss conf. 460.n.17.Menoch.d.loc.n.384. i
161, Hoctameniterum fublimitandum,quod (c.fallataim
lite pendente fit fecunda fpoliatio; nam agenti ex prima obftabic
fecunda, cum fa&alite pendente dicarur gravior & major,atg;una
viad fpoliatoclez eam fequi debet juxca L fi mulier ar. §.ult.f.
quiodmet. canuf. Sucin. jun.coifil 22.,m. i1.12.1ib.x. Menoch. d.loc.1. 586,
162, Ejus, quod (upra prepofitum (poliatum interditum
recuperandz proeponentem reconvenirenon puﬁé,pluresadhuc
addunt Dd. limirariones: Fallere enim volunt & e cafa, quando
contraréconventionem inftitutam 4 fpoliarore non excipit fpolia-
tus a1g. c. 1.extr.dereffisat, fpoliat. Vonm.d:thef 519, R
163 Limitandum praterea cenfent, fi faper(polio convé-
tus, noniple fpolaverit,neg; fpolium mandaverit, &co calu fieri
poflereconventionem c.oum dilettus ext. deordin.cognit.c. [uper fpalis
tioneinverb. [polsatorib. ext.de pol. quod proprié & effetivé de co,
qui veré (poliavit,intelligendum, cum-odia fint rcﬁringenda ¢.0dia
4¢R. 1 6.iroprimisinexorbitantib. & contra juris communis te-
noremintroda@is.: Unde agens pofleffutio recuperandz reco:
venire fuper cadem etiamre interdicto uti poflidetis poteft,non
varo fupet dominioL.ag. C.lecat. Moligrut.de re10nvent.q.66 ubilare,
Marant.d.loc.n. 4 4.¢ feqq. Trentacing.d.loc.n.22. Jplemga
. 164. Hoctamen, quadi{c. conventas poflefloridirecupes
randa poflit reconvenite interdicto ;uri poffideris, ficintelligen®
duffi,quod obtineat, quandoproponitarex alix moleffatione ex-
: traj
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erajudiciali,non ex{ola'convéntionéjudiciali, quiatx hac fola non
daturinterdiGamuci pofllidetis:qui énim fuejure utitur nemini fa-
cicinjuriam pervuly reg. Molignat.d.tr.q.6 4 Murant.d.lo¢.n,45.4bb.in
C.cum dilecius 2.00lum.z.ext. de ordin.cognit. ,

. 165. - Limitawurin fuperaffertioifa in thef. 155. pofita ,eo ca-
fu, quofpolians, firem ablatam anrea omnia’ reflitaere teneretug
irreparabiledam num-acceptrarasfit ytinc ‘enim ante omnia refti-

tutteniem non efle faciendam, & caufatn ipfam tradandam & ex-
cutiendam efle volunc per c. literasis. ext.dsreflitut. [poliat. Menoch.d4,
vemed. virecuperand. poffeff, num. 388, & feqq. Cothman: veis 2, confil,
67.num. a1, i ' 1 ¥ ,

166. Limitatur etiam (upra d.affertio & €0 cafti,que conftarde
Ronjure petentis teftitutionem,& rutfusjus denegantis reftitatio-
nemapercam e perc fignificafti 4. ext.dedivort. c.ad decimasz.de veflis,

BiliatinG.Gesl.v.obfer.22.m. q.6irc.firn Zafin Lnaturaliter 12.5.50. . de

acquirend.pofief]. Corhman.d.confil-67.n.35.ubi pluces allegat. Doloe.’ i
nim facit;qui petir,quod confeftim re(fitucre debet Innacent, in . in {
1 s litervis dereflisus. (poliat. Zafd. loc. b 1 01 iy

| 1167, " Limitatur prarerea8t 66 cafty, fi polt factam fpoliatio. QX i
nem{poliatijus deperear & evanefear, Tuncenim reftitutio ante o'« i

mnia fiecinon debet 1.3.§.penule. ff. devi & vi armar. Hine evisfi polk

fad:m {poliationem ufufiu Guarius,vel e vira fun&us, vel capite

minucus illiusheredes non reflituantur pofleflioni,fed confequui -

| wr folum detrimventam paflum ob amiflam afumfrudi d.L.2.§]15!

A cafc.ratione, quod inhabilisfir perfonain quim wfusfruGusreng- i

vatipoflic Cothman d.confn, 4 4.& [eq. Secus verd (i tem pore finitus: il

| tancenim dejeQas eft refticuendus 1.4 plures 9. §. i ff. de vi & vi I

| armat. Mensch.remed.v.recuperand poffsf.n.75. Plures hujus limjratio-

nesvidew pud Menich. ¢ Zaf-alleg.loc. : L .

, 1680, Quartus propoﬁimqum[ﬁonis'caﬁisﬁt,qﬂafldo a&{)ragh A

| petiterio & reconvétio inftirutur dé poileflorio:Ee diftin&é telpG» ¥

dend&@:Aur n.reconventio fir refpe&tudiverfzrei:& runc reconve- 14

niti ador potelttam petitorio quam poflefforio 4bb.in c.fincolum.g.

ver[venioext.deard.cognit.aur reconventio fir refpe@a ejufder ref?

&tancautloguimur de po’ﬁ"eﬂbrid tetinendz,8n hoc cafu procci

: dicreconventio:aut loquimur de poflefivtiorecu peranda veladis

5 2 pifcend

]
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dz, & tunc reconvcmio.ﬁ;tii{xon poteflt Marant.d. diftind.6.num,
49. Trentacing. var.vefplut. libr. 2. d. tit.de mue.petition.niam.200. Gife-
bert.d.tr.c.. Ectantumdeganfis poflc floriis,quatenusinillis pro-
cedatreconventio. : ‘
169. Indubium vocatne & illud, anin caufisin quibusim-
ploratus judicis officium locum habeat reconventio -2 . Bt diftin.
guendum puto :aut enim in modum ackionis im ploraturjudicisof.
ficium, aut per modum extrajudicialis actus,& libellum {upplicg:
Prioricalu licita eftreconventio per L.1.§.ult.¢ ibi Barth.ff deextraor-
din. cognit.Schrader.de feud. p.vo. feit.6.n.99. Marant.d.dfimd.num.z6,
Specul.ind. tit .S.nung dicamus ver(. fed numquid habet locum. Soin.add,
C. 1. #dm. 9 4.d. mut.petit. Pofleriori vero cafu ; quandofcilicet pto-
cedirur pet vizm extrajudicialis cognitionisnon permiflacenletur,
cum in his officium iudicis non fuecedarloco actionis ¢ 2t deof:
@ potefl.judic.deleg. Marant.d.loc.n. 37.ubihocexemplis illuftacym.
cent.de Franc.Decif.193.0.11.

1704 . Dicuntquidem Dd.reconventionilocum effgubijus
dicis officium principaliter imploratur Petr.Frider,d.loc.c:6.nuitSed
hocfimpliciteradmitti non pogeft:Neq; enim f1illud quidem prin-
cipaliterimploratur, {ed non in formam judicii , verum in'modum
actus extra judicialis recon ventio admittitur Socin.add.c.. 58
otavo Marant.d.loc.cum generaliter pro regala habendum ficnulli
bircconventiognilocnm elle.quam ubifitconventio, h.¢. actioin-

tentata & judicium {ufceprum Gifebert.d. tradt.c.azm. yltin fin,

171. . Ex hisomnibus nunc patet erroneam efle op"inioncm
Ant.Fab.20.conjedt. 5. tatuentis,tunc demum reconventionilocum
efle, ficonventio & reconventiode eodem negotio inftituanturper
sext.in d.l.cum Papinianus 1.4.verb, davurum vel faclurym C. defentent,
& inverlosut; qua verba omnem dandi & faciendi caufam comple-
Sancucl.verbum 218.de V.S L.obligationum 3.de Oigr A.Gifeh.ducizn1.

172, Neq; obftangveiba i d.Loum, Pap.14. eodemnegotio:
Hifce enim yerbis Imp.hoctantum vale , quod quisconurafeillom
judicemrepudiare non poffit, (i furte reconveniatur a (uo convéto;
cujusinagendo obfervatarbittiii s atq; vocabuld negotiireferendd
nonad iplam caufam cotrovetsi,led ad inftantia,urfenfusiicadtord,
fi inillainftantia , quareum conventam uigers judicis asbisrium

QEPIO-
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| approbet, etiam approbaredebere contea e ineodem negotio, h.e.
firpfiviciffim a veo lis movearur Gifeb.fuprad.loc, £ EiN
173, Nihilantem refere, utrumreus fuperuno,an plaribus,
negotiis reconvenire velitadorem d. Lqui non cogitur 22.verb. altiones,
fdejud.Lommiumsy, §.v.ibi pluresf.deprocurat. o.1, ¢ ibi Socinn. 48 &=
Dd.extr.demut petie. Petr. Frid.Mindan.d.lsh.3 67 mult.Gifeb.d.co3m 41 :
@ 5.Evtantum etiam de tertio membro, nempe in quibus caufis lo- |
cum habeatreconvyentio.

174, Jam quartum hujuspropofirz difputationis membii
exponédum, nempe qio tempore & quo proceflureconventio fic-
tidebeat, & tandem etiam de fine & effecta interpofitz reconven-
tionis:Et fciendum reconyentionem inflituendam durantejudicio
¢.3.derefiriprin 6.Sedid inter Dd.valdé controy ertitur,qua parteju.
digii it proponenda -? Er hujus quaftionis tres opiniones, repe~
riuntur, : i

175.  Primaeft corum,qui ftatnuncinflituendam efle recon-
ventionem priufquam in caufa conventionis lis conteftetur per
auth.& confequenter C.de [entens. ¢y interlocut.c. 1. ver[.in gontinenti extr.
de muz. petit. Clement, (epé ver[ verum perb.in litssexordiode v, 5. Marant.
d.dyflind.6 1. 5. ver[.redea ubi dicic hanc explicationem omnium Dd,
voto probari. ; 1

176, Secundoexiftimant nonnulli , quod poflicquidern
9 : proponireconyentio poftlitis conteftationem,fed tamen in conti-
nenti:quandoquidem ea qu fiuntin continenti videnturinefle,ac
itahabentur,acfiintemporei plofincfactalpetens 2. C.depact.Lledts ol
40.ff. dereb. credit. Sichard.ad d.auth.¢» confequenter n.6.Socin.ad d.c.1, q
#.97 €xt.de mut.petir. Emerie.2 Rofbad d.tit. 4671 7.Trentacing. d.tit. |
demut.petit.n, 4.Dn Pracept Bocer.d.difp.th.41. Mynfing.decad. . n2fponf, il
§etnFelining, vexe.demut.pesie. /
177-  Terua opiniceft »qua & veriflima, quod femperante |
conclulionem caufz conventignis moveri & infticui poffic per rexr. ; j
‘ inc.dfpendia §. reus quogue de refcript.in6. & Lin rem 1 8.inpr.ff decom- 44
i penjateadem fiquidem ratio teconyentionis,quod {c.actor cujusin ¥
| agendoobfervat arbitrium,eundem & contra fe judicem dedignari il
nondebetd.l.oym Papinian.1 4.obtiner quocunque tempore duran-
k¢ conventionis judicio:idg; cuam exprefse comprobarur Ordinat.
, F.p 3 Camer.
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camerparts.tit.jo.ve Soaber foldse Begentlage/Pet. Frid Mirdan.
d.1h.3.6.7 .m.10 .0 [eqq. Spevul.d.tit.de veconvent. §.3. Damlioud.in pr.civil.
f.141.0.5.Claryff. Dn.D. Hunn.in refolut. Treut.d.difp.16,8b.13.1it.C.Gifeb.

ditric.19. } ol
178, Reusautemeconvenire volens cautionem judieio fi-

' ftiab aGoreexigere poteftl.2.§ fed fi dubitatur ff. dejudic.Lovdinatary,

§.ult.inpr fFide iper. cauf. ubiin kibereaté proclamans,qui actoris pat-
tes fultinec Llsberds 7.8 .ult ff cod.reconventus faitactione furtivelle-
gis Aquitie & refpondet JCt, Paul. a&orem interim cavere debere
judicio fitti & differendum judiciam furei & legis Aquil.donecde
caufa liberali fitjudicatum Pery. Frid. Mind.d.loc.n.15.¢5 feqdquencn
atodoin civilibus, fed etiam in criminalibus obtinet L. f adulseriyn
38.8.ult.ff.ad l.1uldeadul Gifebadutr ez mar.Vimm didifp.nag

179, Effe@ushujus cautionis exada in mutuis petitionibus
duplex eft. Pr_imus,(luod fiactor eam praftarg nolit corantesdem
judicein caufa recgnvcn;ienis,tuncjudex ei {uam jurifdicioné de.
negare poffic : vel cogere ut fatisdet L.1. §. pennle. & uh.}f. de Pratar,
fhpulas.Sienim actorico refpondere noluerit necreys convention
renetur,imo judex eiatdientiam dencgare potefte.1.&2. &ibi P,
extr.de mut.perit. Specul, d. rit. dereconvent. S.vedendum in pr. Peir Fridey,
dict Joca nwin.4.6.Barih.in d.auth. & confequent. 1, 4. C. defentent.Cin
verlocus, ; ;

; 180. Secundus cffe@&us eft,quod aéor qui praficit cautio-
nem judicio ifti, fi poﬁca caufarecéventionis terminata nolicreo
refpondere coram eodem judice, (ed objiciat forideclinarpriiex-
ceprioticm contrad.l cum P4pinian, 14, tuncpaena ftipulatione com-
prehenta exigiab eo poflir,propterea quod per mutationié forijusa-
gndi'reo difficilus & detetius reddideric Lfi quss at L. qui auemin.ff.
Jfi quis cantionjud fiftda.gr L3 fde alienat jud.mus.canf-fack.Gyfpb.d, ap.
22.8um. 15,

181. bfervandum przterea,quod fireushanc fatisdatio-
nem in exordipjudicii forté ng exigitvel quia id neglexit, velquod
actionem nunc primum nactus fit, quam tamé ob legis prohibitio-
nem fatiin perfequi non poffir, hac quoqucyia fibi confulere pol-
fit,fi con®rruic actorem coram codemjudice reconvenite , ut {cili-
bt iibellum recanvencionis durantejudicio conventionls atori
‘offerar,&depofiturn deinde actis judicalibusinferi curet;jurifdictio
nam-

UFG




nameque judicis perpetudta cenfetur per libelli oblationem atque
-praviam citationem ;- quz litis pendeatiam & praventionemin-
ducitéap. gratum 20. extr. deoffic.&r poteftat judic delegat . licet. 30 .extr,
eod.c.propofififti ext.de for.compet.Specul.d:tit. dereconvent.§ videndum 4.
verf[.quid fireus flatimn.2. , A
182. . Hincinmuruis accnfationibus,quz imulunojudicio
tra@arinon peflunt,idec quodalteralevis, alcera gravisfig,fofficich
reus pendente primaaccufadoneinicriptionem feu libellum crimi-
nalisreconventionis deponat, quamreconventionem prima-acen-
fatione peractaexequi non prohiberur! 1. L.neganda 19. C.de bis qui
accufar.nonpofi.de gnibus pluribusfupra thefi0 4 .& feq9.adtum fuic.
Ounnes fiquidem actiones quz morte vel tempore pereunt femel
inclufzjudicio falve permanent Lomnes139.in pr. ff. de R.1.Gifebert.d.
€,22.1,19. [e4q. 3
185,  Exquibus apparetnon femper necgeneraliter verum
quod Dd.tradunt:nifijudex in caufa conventionis fimultaneé pro-
cedat, & uno quafi cotextu & tempore {ententid proferat,eum ma-
le agere, & propterea appellaripofle: Siquidem hoccerto jure ¢x-
preflumnoneft, necjure canonicoarg. ¢.1.¢ 2. ext.demut.petis. nec
etiam jare civili aut conftitationib Impp. qaibuspotius contrari-
om probari videtur arg: L1 §. ult.ff.que fent. fin. appell.vefiind.Lin hoc,
Jjudicioay. ff famil.beresfc & Ordin.Camer.d.tit.;0.p.3. :

184. 1lladautem obfesvandam, quod fireconventio move-
turante litis conteftarionem in caufa conventionis,utragycaufa fi-
multaneo proceflu five una eademq; inftantia traavi, & alternatim
cujulg; actionss judicii actus expediri debeat:Siverd poft litem co-
teftatam objecta recoventio fuerirnon opuseft ur fimultanee pro-
ceflu caufa cenventionis & reconventionistractetus,lcd qualibet
caufa feparatim expediri poteftd.zit.30.p.3 Ordin. Camer.Clarif.Dn.
Hunn, Pracept.meus femper colendsus d.loc. Denaif injur. Camer.tit.258.

- 185 Caterum quod di¢tum caufam conventionis &recon-
ventionis1 & hzcinftitnatur ante litis conteftationéuno codemg;
procellutra&andam & unaeademy; fententia finienda eflereftrin-
gendumeftad eum cafum quando actiones funt.cognatz , hocelt,
quzexuna eademque camfa vel obligationis vel rei proficifcuntue
b, S.ult.ff. qua fentent. fin. appeliat. vefind. | in hoc judicio 27, ff. famil.
iskas augadhibir] eagib G5 g LGL R

o
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hercifc. Thoming. decif-16.pertots & maxime n.ult, Marvian, Socinad d.y,
not. 10.n.17.in fin.ver(. ad eritatem extr.demut. petition. Gifebert. d.gp.
g 20.0.%.G"feqq. B

186. Nequeectiamd. L. 1. §. ule.ff.qua fent. fin appellat.ad quas
cumque actiones extendenda : Loquitur fiquidem JCr. Macerde
pctitionibus {fewa&ionibus mutuis invicem propoﬁtis: quzpropti¢
mutuea JCrisappellantur Lfi idem 1.5 fed &fi mutua ff.dejurifdl Ly-
cius 38.fF.mandat,l.4.8.tutela de O & 4 S.tutores 2.1nft.deoblig.quaquef
€x contrait. .

187, ‘Raztionem quodarttinet ;, cur {c.actionescognatz(i- \
multaneo proceflu expediridebeant Dd.hancreddiit, quia ifimul ‘.
moventurunum confticuunt judicrum 4.1 in hoc judicio 27. vuf.um
judicioff famil.hercifc. una igiturrequiritur fententia Dr. Hinndpr, \
refolut.difput. Treutl.difpus.i6,th.13.1it,D.Gafeb.d.Joc.n7. ‘

188. Incaulisvero & acionibus non cognatis , fed divetfi
nonopuselt,ut {imulcaneé tza@&entur & eadem fententia finjanty |
tum quia nullaratio evidens{uadetaéiones diverfas, quznihilin- \

vicem commune habent, fed ex diffimilibuas caufts proficifcuntur,
| uno procefa expedii ,cum tot intelligantar fententiz quotcaufe
AR ' 1.29.5.1.ff. deminor. tum etiam quia fententiain unaprolatanonps

£ rit exceptionemin-alteral. 3. 4. 5. & 6.ff de rejudic. Gifebert.d m.car. ’
, pertot. Awmplif. Dn. D, Hunn.d, loc- Perr.Fred.d.lib.3.cap.7.n.14.Diflenr

§ Thoming d.decif.16.Dn Bocer.d.difp deveconvent.th 42,

fu 189. Czrerum Dd.diflentientes {uam opinionem limitant \

tribusmodis.1.fi videlicet caufa celerem expeditionem defiderer&
cum periculo animarum fit conjun &ka pertext.in . ex conquefliontio,
ext.dereftit.(poliat. Thoming.d.decsf16.n.18, Menoch. de arbitr judic.quef.
caf18 4. Marant, d.p.diftinct.c. num.8.Socin.inc. prudentiamn.ag.extrds
maut. petit,

v90." “Deinde eriam judicem {eparatim pronunciatepofle
ajunt,{i prius de una liqueat quam dealia Myn/, 1.0bferv. o.ubiitain
‘Camera obfervatum dicit Specul, d. tit. dereconvent. S, videndum 4.5,
Marant.d.loc.n.i1.Thoming,d.decif16 n.11.¢feqq.ubihanc opinionem
Zquiorem vocat & djudice fervari pofle concedit; ut tamenadhus
non cogatur cum id quod judicis poteftati permirtirarnon fladm
etiam juris neceffizati fubjiciarur L. nort giticqued 4.5, ff. dejudic. My,
d.obf{Ubi etiamidin Camera judicatum refert, !
191.Et

W
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\ 191 "Erhocadeo verum effe aflerunt Dd, utfidealterntrius five -
. & coavenientis five reconvenientis eanfa non liquear lata (entétia fu-
; perliquidata caufa,non tantum valear s modoin fejuftafir, fed nec
| ’ ¢jufdé executio impediri ullo medo poffic: Nifi hincinde quatitas _
: debeatur , inqua fadi (pecie fola appellationis via,non compen(a- 5
5 tienis; cumdebitumnondum fitliquidam [.ult. §.1.C.de compenfat,
. executio {ufpendipotelt lacé Socin, ad d. . ult.demut.petit. Molignat.de : '
i Teconvent.q.1 4. Marant.d.log,n 11, ¢ 1% ) : .
192. Tertip in re
: quzdemum exintervall
| tane¢ procedendumne
| 30.ubi manifeftéid co

conventigne quam vocant impropriam,
o poftlitem conteftarem propefita, fimul-
neflevolunt per text, iz Ordin. Camer.p.3.tit.
m probaturgrhoming.ﬂd.dm/f 1Gis. | : i
193. . His cafibas exceptis.fatuunt Dd. fupra citati, quodfi |6
fimultaneus ille proceflus Bonobletyetnr, non quidem nullus fi;
neque fententia nulla,fed appellationisremedium competat. Trens
tacing.d.ib.2.vat,refol.tit. de wit petit.mo.Vant.de Nullit fent.ex dafedt,
procefi.pag.67 6. CIﬂiﬁ.Dﬂ.Baur.d.dy]).tbeﬂult. )

|
:
' ¢ A g - (=
| 194, Exhisnunepatet forma,& {pecifica differentia reconvers
)
]
:

tionis, qua ram a:“cqnyentione,tum aliis exceptionibus fecernitur,
qued nempereocorraa Garem eodem durante judicio permddum
8cviamactionis comperacd. /, r2.ff.dejud.l cum Papiniix.C.de fent. &

snterloc.c.1ext.de mut.petizCidifpendia S.vems de refoript.in 6.Gifeh.d.tradt,
6. 4m22.800in.d.loc. 5. g, : .

195. Quemadmodum autem in conyentione ita etiam in i
a teconventione requirityt libelli oblatio:Eft enimde fubftantia ju- W
: diciiordinarii & neceflzrius it offeratur C. delit, conteflat Aine quo e
h fententia ferri nequit,{iquidemep libello c6formisefle debet 1.18. |
. f-commun.dividund, Clement.fapéver[verum quinde V:8:Geil.1.obfer.66. 3
4 Zafinm ff commun‘divid.n.zr.\)(/eﬁmb.conﬁl.xg. n. 2.4bi quatenus hoc
procedat & ina.ff.de edend.n.3.. : -

196.  Hoc tamen intelligendum fecandum communiterd i

Dd. recepram dittin&ionem inter murnas petitiories {eparatas &
|- connexas, quales fint duplicia judicia fimiliz hercifcundz, com-

: munidividundo, finium regundorum:in hifee enim judicio petitio
| agentis reconventionem o pewatar arg.l.2. if. famil. hereife. Bald.ad d.l.
| suins Papinian, C defentent, & inteylous. : ,

& g 197.Re-

- -t
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f57. Reqairuntur item dilationes deliberatoriz, fintodo
reconveniens petierit,ciinon debet atori licere quo& r€o non per-
mitcitar , & eo jute quem utiadtor concedat necefle itquodinfe
probavit Secin.ad doaden.g.demut petit. . i

198. Prztercain reconventione eciant fitis conteftatiotie opus

eft,utpote qua fandamentum& lapisangularis rughcu etli.gaut,
feq. €. delit. conveflar. Geil.x.ob[.75.m.1 . Mynf1.0bf. 1.fine qua proceflus
judicii fit nullusc. un. ext. de lis.conteftar.Felin.in cap.examinatan. g.de
jud. Hoctamenitidem fecandum fupra datam diftinGionemintes
caufas feparatas & connexzas procedere volunt. - W)

199. Infuper quemadmodumin conventione prazftaturfu-
rameutum calumniz, ica etiam in recouventione: & hochon tantiz
inreconventione feparata [fed 8cconnexal. cobaredes 4 4. §.quife-
‘milia 4.ff familberesfe.Socin.add.c.2.n.15. Spec.in tit.de juramentotalim,
§.qualiter : item probationes,fenrentia, que quomodo profeenda
fupra di&um,& appellationes conceduntur, quod onini catetdue
bio: Ex rantumetiam de formateconventionis: pauca addamnung
de fine & effetu. 0y

100. Finentreceriventionis quodattiriet is duplex eft:Ges
neralis 8afpecialis: Generalis ille omnibuas a&ionibus commanis,
utfc. confequamur quod mobis debethr Lnihil et alind 51.4¢0,6 4
Specialis ut velaétorem urgentem viciflim urgeat, vel adnegotiunt
ultro citroque tranfigendum viam fernat preparetq; Gifeh, dirbe
veconvent.c.29.5.1.¢' 5. i ; :

2e1. Effeéus reconventionis variuseft:Et ex patte aorisrecorts

vétionis infignis proipfo reo, quod per eam actorem reconventd
jurifdictioni tuijudicis, coriquo coaventus eft fubjiciat, atg; adeo,
atnullaexceptione forum declinare poflic per 4. L cum Papinianis
0 4.&ribi Sickard.cum auth feq.C.defens.& interlocus.].2.S fed erfi Loz
dejud.cap. 1. & ibi Cujaccextr. demut.pefis.Donell.27 comment.18.verf3.
Gifeb.d ln. 6. .
’ 202. - Et hoe non tantum in récotiventione ptoptia, quein
continentivel ftatim poft litem conteftacam proponitur , fed &in
imprepria ut valgo Dd.vocant,qua longe poft litis coHteltationtm,
ufq; ad {ententiam fieri pote ft,obtinet Sucin.4d d. ¢.ult.n.21.Molignat.
derecrnvent.q.81. Marans.d.dsftindt.6 1.6,
203Ha-
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203, Habet praterea effe&ii teconventie, quodreus fitur maxl:
- mévelit pendente conventionisjudicio aétorem coramaliojidice
aeutiquam cévenire poflic Novell. 96. §.ult. verf. fancimus auth. confe-
quenter C.defent.cr interlocur.c.ult.ext. derefoript c.difpendia S vews codem
' in 6.de quibus plura fupra propofitafuerunt. :
' 204. Difputationem hanc claudat queftioilla,andejuce
| Saxouicolocum habeatreconventio:Er quanquam W efenb.in wff
t de compenfat.num.9 . Ludovic.Fachf.differ jur. civil. & Saxon.46.¢r Rein
; bard.differ. 4. fimpliciter negent cojure recvveationem inftituete
pofic moti text.inart.r2. dandiredyt lib.3.
205, Veriortameneff contraria fententia,, quod & jure Sa<
xonico locum habeatreconventio per text.expref. inart. 6. libr, 1.
sandrredit & are.y9.in findanderechr eod.lib.are.23. Wei D bild Clarif
Dn.D.Huny. Praceptor meus aternym colendus innot.ad m. Wefepbd.ajr.
decompen( n.g,Gifeb.d.trait.dereconvent.i.3.

1 206. Illgdgamenpro decifione norandum , qued tuncde-

-

: | mum jute Saxonicolocus fit reconventioni , f primym contrais
) plum inftiturg aétio ad finem perdudka fuerivd.are.12, Sanderedye lib.
- 3.3bi Weldyer Mann auff einen flages / ond jener sider anffibin / de

barff vem andern nidyt ancworeen/er fep den erft ledig vom jhme:arque
. nonipfamreconventionem , fed ejus petlecutionem interim do-
| ’ nec caufa conventionjs difcufa in eaque decifum, inhibet Gifeberr,

A.loc.».e3. . _
207, Quod fi yerd eveniat cafus ut duo fimul & femela-
’ &iones fuas apud judicem propopant tunc eft inarbitriojudicis,

cui ex iftis gratificari velic propofitam acionem priny audiendo
& dilcutjendo fecundum text.in Sanderedyt lib. 1, art. 61. ibiflagen
fbresocensugleich / ¢8 feher bey den Richeer meldyen er suvor by

senwill .
Eetantum dereconventione hic dixifle,
fufficjag, i
G 2 COROL-
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& O, Ra@ili-E MR dukk,

5. Aninjuriam actiotollatur perretoyfionem? Neg.

2. Anfilinsjufte exhwredatm fmzedatm ﬁ'udo 135 regular;fer
[uccedit.

b 3. Anwuxorratione dotis pmfemmrommbm mariti crediiorie

L 4 bus expre(fam quog, hypothecam habentibus ? Affm,

: 4. Siquesduxerit pro virgine gravidam. anerrore pajz‘em.

gnitgeam dimitsere pefiiv: Affirm,

§. An agnats proximiovOIUERs intra annos30. ﬁmaumalze.
natumrevocarenegligens , mortng eo proximior tlludre.

; g : wocarepafis? Affirm.
& & I 6.~ CAnconfilia DAr ey deduitionesjuriim i mdzfe wlfm;
O f | : t N imperraripareiadverfapetentif f #tedends? Neg.
e 7, An de trzmmeﬂzlf Gliceat tranfigere: Neg.
e ; ‘SOLI"DEO GLORIA

I - |
| & —
I PRAESTANTISSIMO DOMINO 'CANDIDA: ,
‘ el 20 dc Reconventiont Dszumturo : \
i :  heleg’ g ot
¢ PUlchrum eft ccrtamen,quan do pars nobile fratram
; Contcndxtadparentxs zmulo oradu
Virtytes, & donaanimicon{cendere magni,
] Ut quis proximus fit & fimillimus.
De comeﬁandu prudenter liteloquentem %
¢ '+ Cathedra frafrem nuperaudiittaam: b3
' Nuncagimustibi diffefére cft; qudnamarte md&oquc ;
' Reconveniripoflitadverfarius.
Laude utrumque: Sed hoc moneo: felicior ille efty
Fihire litem quiporeft,quam/quiinchoat’/
Ettamen hicetiam verum eft ; Exordiarecta
Progreflusatque terminus lztusbeat.
Dzmxdlum fadti, qmsq aisbene cepit,habere
Diu recepto dlCltu[pl‘OVClblO.
Etfundamentum re&¢ quijecit, eidem
Felicites totam domum fuperftruit.

Balthafar Mentzivw,
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R 1t tuus frater nuperproblemata Iuris
Clareg, expofuit , Procérum luvenuma, corond
Aufeultante ultrd vefponfa,effata, Lequm.
Tufimileattentasprastare, & pulchrabrabea
Nonfinelandetud gnaré conquirere gaudes. »
Ergo tuo veluti fratri giatatus amice ‘ |
Ipfefuit nuper :1ibific munc gratulor smo. t
Pectore, quin etiam tibicomprecor ommia fanfla:
Hifee diufelix valeas, vigeasg, fuperfles.
Avmgyediwsappofuit
Iuftus Fewrhorniue, S.Theol.D. Profef]. & Ecclefiafies.

111,
O tua tunc, Scherere, tui fratrifque videret,
Gaudia,quem extinxit Parcafevera; Pater!

Tuncinquam,quando themis aureaferta plicabit. -

Etvobis geminis ferta plicara dabt. !
‘v Omnes lztitiz numerosexpleret, & alta
| Plaudentespofletprodere voce fonos.
Uno quandodie, quandouni conferethotd .
; Sancta Dice veftis digna brabea comis.
: O gitur faufto geminum par fidere natum !

Quod potetit patriam fic decorare demum,
Quim multicepere patres hac petore vota,
Sic Natosunain forte videre duos!
Quam multis pacribus funt talia fata negata,

E | - Neclicuirt tanta in laude videre fuos. _
' Ufque aded heroum femen mala noxapatentieft,

Etnati 4 patrie ftemmate degenerant,
Vositaque in ftadio hocgeminum par currite fratres,

Etmetd optatilangite curriculi.
Gloriafic veftros cinget generofa capillos,

Etlausad veftrum ftabit amara latus.

Conradus Bashmannus.

6 3 In

T L Sy 6,

5

Universitéts http://purl.uni-rostock.de DFG
Bibliothex /rosdok/ppn756690390/phys_0057




1V, -
IN pulpito Eratrem tusm Dodtoreo 5
Prior locabat hebdomas:
Stabat, tenebat;explicabatoptime,
Vbhivifa contreverfia et
Citograduts fubfequensreconvenis
Nune emulus fratvem tusim: -
V& quos pATentis Unitas conjunxerat,
Spes maxima, & tenax labor ;
Hos Crparentis dignitasconjungeres
Titulis, honoribus, gradu.
Gubernacoslehova, [ofpita,rege,
Vittecolant, ¢ ferviant
Tibi, o tuis, uos vis sniquapragravat,
Cocreeant & improbos:
Adprincipesbene confulant , refpondeant
Etjufta fcifcitantibus

Amiciaffe Gus & gratulationis causi Img;f

M. Chriftoph.Scheiblerss, Prof.Log,
¢ Metaph. ¢ Padagogiarchs.

5 v,
~ Ccenunctuz, SCHERERE, caufa diligentia
Praftite JURI patefeit ! indefcilicet tuus
Sedulas labos, & inde perpes illaleéio
CORPORIS JURIS! proinde vifus in Collegiis
Strenuo meis agone militare ﬁ:epius !
Nempe militando ferra JURIS emererier
Cogitabas 2 emerendo quippe ferta Laurea
Ritéjuris obtinenda: Ritéferta Laurea o
Iuris obtinere perge , ter quaterdigniffime
Candidate: macte laude : macte przmiis novis:
Mad&ehonore: M1 SCHERERE gratuler conatibus
Inclytis wuis : quid'? Ipfe gratulor mihi fimul.

4
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Detua Eruditidne: de tuis honoribus :
Quas fibi faxit tibig, NV MEN utilifimos.
Amicz gratnlationis ac votiergo
Chriftian. Siehenthal J.U.D,
& Prefef

VL
S»Ic igitur vos [anda capit concordia Fratres
Atg,inpropafito firmat ubig, pari.
Aftrea Studivm Chuitjanus fedulo amabar,
Aftras Studitim tu quog, fedulo smas.
V[, 4ded vittute pares, Picrate Fideque
Viiftis,mec non Scd alitate pares.
Porro etiamufg pareseflote & Honoribus ifdem
Confumles: Sic vos quis neget effe pares.
Ruando pelo mittet vobis Aftreacorollas,
Et manibus veflris gemimea dona dabie,
Publicatunc vox hec per compita plena fonabit:
SchereriStudiis funr & Hongre pares.

Debiregratulationis causi appofuit
: M. Ifra¢lBringius
Svecus.

’ VIIL.

, N EC tuCarminibus noftris indiQus abibis ;
SCHERERUM pars magna domus,Themidosq; propages

Sacrarx,’nunquam non fervantiflimus 2qui.

Fratrisad exemplum quod jam (u blime Sacerdos

Juftitizingrederis templum, multo; decore

Infignes contza Myftas,rernm @; petitos

Obviusire paras, munitus in agmine Iongo

Dotibus ingenii fammis, Vitruteq; Fratris

Iuftrudtus, magni Patrisnon degenerhzres,

O fortunaros natos, quos diva Parentis

Sicvirtus comitatur, honos,nomen ¢; Themiftz

Stat florens, animique bonis,Studiis ¢; probarum

- Scili-
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Sciticera fato fieperftat pulchra Parends
Nefcitque zternum fepeliriin pulvere Vistus

Congratulando
. feltinabat

Bernhardus 2{ide€ingf Lemgovii.
Wefltphalus.
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1iX,
1C age, quid voluit tibiconteftatio litis

Quam tuus ante dies non multos frater habebat?

T <
Tene LacefSstum venicbat , tene vocabat

Tudicis ante forum proprii contendere [ecum?
Sic est : mec quicquammeamefententia fallit,
Seriares agitur, procul ive calumniajuffa est
Turaments etiam: lis ergdrite peratia.

Ecquid opus factu 2 quenamvia juris aperta ?
Quucum fratre tuo rité experiaris ejufdem

Tudicis ad faciem , fic litem lite refolvens 2
Conveniens rirfus fratrem, conventio talis
Aptatais vebus vifaeft materia juris.

At nunc multanimis fubit admiratio mentem !
Ambopares fludiis fratres & moribus ambo
Confimilesfubeunt juris certamen, & ambo
Pramialautaferent :hoc,boc qualaude vehendsum!

Amico & commen(ali honorandoamicz

gmtula,tionis ergo pofuit

|
|
|
|

& Anton. Affelmann Sufat.

Weftphalns,
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