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Pofitiones Legales
eLe ) I

FIMESEOS.
Quas
Divind auxiliante gratid,
permiffu
Nobiliflimz & Amplillimz Faculeatis Juridicz
in Academia Roftochiend,
PRESIDE
; VIRO Excellentisfimo ac (onfultisfimo
Dx: HEINRICO RAHNEN,
UDP.P. Confiftorii Ducalis Adfeflore,

Dn. Hofpite, Przceptore & Fautore jugiter
obfervando,
Eraditss ventilandas publice exhibet ~

EBERHARDP VETTE Offenbrugo-
Weftphalus.
In Awditorio Majori dic 22. Mariij.
ERBIERLR
ROSTOCHI1I, ' :

Typis NICOL AL K1L11, Acad, Typogr.
ednvo M, DG XLV,
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Pofitiones Legales

JURE PROTIMESEOS.
§: 1 :

N re probata, FridericiL.Imp.conftitutione,
y &ftatutisacconfuctudine plerorumgs lo-
X corum confirmata, definiri poreft : Legiti-
PO ma facaltas vem-immobilem Yenditam squals
pretio redimends intracertum rempns, ipfojure
wel Voluntare privaiorsns. compesns, b

§.2. Jushoc,dsguo prefenseft difceptatio, popu-
lariter rezraiiam appellant,ctymon petentesex L fin. §.2e
fo de ad minifte. ver. adaivis, persin. by 45§ 3.0 dejur. fijcs
quamvis nonnulli resreatium dicexe malint , per /. (i bomi-

wem. 19 denpucap.aliis jus Congrui,praiationis,prefent ationss, ‘

recamparationis ¢& recompra dicitar, placet nobis vox ge-
uioras ex rubric. Conftit, Friderics. 2, Feud. 121, Germass
Cinfrand/ Naherfauff/Abericb] Sinfpruch Trdber gelcung/
$6{lng vocant, Gaila. obferv. 19.. St e

§.3. Dixi,antignifima: Ruth,c. 4.47g. L. dudum. 14. C.

de conrab, empt. ibi vOX dudum notanda,quz temporisves

taftatem arguit , Cothman.1. Refp. 42.#.17. AbHebrzisad
Grzcos , hincad Romanos juris hujus ufum dimanafle,
verifimile eft Interpretibus. : :

§. 4~ . Dixi, ommigure probatas. Divino, Levit. 25 v. 21,
Ferem. 32. v, 7. CMynfing. 3. Obfery. 51, 4.6, Oldendorp.tie. &4
dejur. G agait, Naturali,arg. 4, lex gue. 22.§. nec vero. é' ibs
Gathofr. lit. &.C, de adminifir. tut. L. in funds,32if, devei vin-
dicar. Gentiam, argd. Confin . Friderici Linprinc, 1b1,45 ormns
provincia’s cimenimapud omnies propé gentesin wlsfit,

cwrgenivm nomdicatur: Aetr.Gregor., Thalof Systagus jur.,
S A : : umi-
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gniver(lib. 26.¢.1, Sichdrd, ad L 1. 9. 4.C. comm. divid, Cano-
nico, ¢. confliturns. X. de in integr. reftit. Feudali ye. Zutins.
St de ﬁ’:m’. deﬁmc?. content, 2, Fend. 26.6. 1. §. necztiam. Per
q;w5ﬁ¢ziﬂveﬂit. 2. Fewd.3. Civili, /. fiinemptionem. 35 [fe
de minor.Lcum bona [ de privileg. ¢redit. alias 16,de reb. qut.
jud. poﬁ'id. /.jw;em:or.o’oﬂ. depaét. L1 C. de ma’t\d/ﬂé"mem[-
Lar.lib 11,1, fin. C.dejur . Empbys [, un.€.non lic, habitatmetro-
com. lib, 11, WA B
§. 7. - Diki,Friderici 1. Imp. conflitutione: 1s Anobarbus
vel Barbarofla dictus,crebridin imperio licibus exretras
Su fuborientibis, conftitutione fudque clt 5iFesd 13. &
14. velut valgoallegant ;2. Feud: 128, mederivoluit. Cum
a; d. Conftitutio capitulis-/ib, 2. Fead. cxtraordinarijs,
qua Inrerpretes Ayg.2. Fesd.inclufiveaufpicantur,annu-
merctunauthénticanoneft, Rofenthaldefend. .7 concluf
33 % 17. Tdeoqs ifivonfulendo acjudicando;ad canfa-
st decifiones, ‘nifi dlicubi ufu récepea fit{ quemalle-
gans probare tenctur. Menoch. 2.prefumpe. 2.%.1.)non Cy-
nofurz certz & probatoriz, {ed in ftatutis declaratorie
non improbabilis)lecum obtinet, Rauchbar. 1. q. 43 7. 24
§.6. Dixifarurssac confuetubine plerorumag, locorum con-
frmita¥ De genierali German i confuctudine teftatar
Gail @ Mynfing.d.loc.jure Lubeceafide retraltu cavetur 4. .
fit. 7. art.1. Damburgens, p.2.1.§.art. 3. & 4. Cumautem
ftaruta & confuetudines locorum varient, ¢. 1.deconfli-
sut.in6.non, quein cclebraticontractusaut contrahen~
etam’, fed rer fitE loco obtinentatteidenda cenfemus
pér 1, fifine berede. 32. §. 0. ff. de admimf?. tuc. L1z §.1. f com~
winn. predior. Gaily 206/ 124. Mynfing 4.06( 9 5. Bt quamvis
noftra hxctivorabilia fint, Oldendorp. d, tiz §. temere ta=
mcn Hon'{une'éXtendendaper L eommudifimeé.q.[f.de liber.
& pofth facitraditedp B cellentiimePn. ReiniKing 15 rradd;
d¢ Regim Seby & Evedcdiz chaéi o man Hing gatus omi{fl'u;
A X 5 u
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fub difpofitione juris communis remanet: ¢aqs utimus
fententia , quod jus protime{eos regulariter {it prohibi-
tum, d./.dudum. 4.C.de contrah._empt. cul juriinGiticur,do-
nec exceptio probetur,Reuchbar.d. loc,

§.7. Dixi, Rem immobilem:d. 1, lex gue 22. (. de admi-
#iftr. tut. teXt, % d. Conflit. Frider. in princ. 101, domum vel vi-
weam. Quz immobilium nomine veniant,tradunt Dd. i
I, moventiam. 93. [f.Ae P.S. Vebner. iw prall. obfervat.verb.
Fabenif. jure Lubecenfi ad patrimonialia &ayita folum
protimefis pertinet, d. fe. junct. art. 2.tit. 9. L 1. & art. o4
zir 10.c0d Mobilia,quorum pofleflio fluxa eft & fragilis,

L firemmebilem. 47 [f. de acquir.vel amits.po(s. & in quE non

cadit fingularisaffectionis confideratio,retractui ebno-
xia non funt, nifi immobilibus vendicis cohzreant, per
l.23. ff desjucap.d.longa 3 [f. de divers & eemporal, prafcripe.
aut fpecialiter in iisretractus permitcatur.  Sic Nobiles
nonnulli jus fibiarrogant, utrufticos mercesvenales
ante fibi emendas offerre cogant,quam in fort exporta-
reliceat. Quo jure,vid. Berlich, conclyf. 29 #. 39, Simile
jus Emporia quadam maritima {ibivendicant 1 omni-
bus bonis &mercibus, que luminibus navigabilibps ad
alia loca devechuntur, 1dds; ex immemorialis temporis
prefcriptione vellmperatorum aut Principum confti-
tutionibus , &hoc jus Emporij feu Seapuledicitur, Germa-
nicé Staffefrecht/SNarfrecht/ Seaffelfrepheit) ebner, loe
'pfréo
§.8. Dixi, veaditam: d, Conflituz Frider, jur. LAbecenf.
d:.ars. 1,2, 7, L 3. 1b1 ,Qer frey Crbgut oder licgende gritnde
verfauffen will. Sifubconditione emptio-vendiuo fiat,
retra&i nihilo fecius admittim®;conditio cnimpendens
perfectioni contradtus nil derogat,l, wecyfario. s, in prine.
[f de peric. & commod. rei vend, nsq; adeo, Ut anteejus -
yentum neutri altero invito abemptiong liceat difce-
: ’ Az o dere,
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dere, ¢loff. add. 1,4, ad Yerb : perfetiameffeIn a;bitrio ta-
men eftrecrahere volentis, {pem obligationis infe'transs 1
ferrc,pendcntc-obligauone,aut cjusd;m cyentumexpe- |
frare. Quid fi emptioni-vendicioni {ubhaftacio inter- ‘
veniat? non minus protimefi locum efle arbitramaur,
circa eam enim non tam fpectatur, quis vendar, quam
Cujus res vendatur , & de cujusexeat familia, judex et-
iam hafte vocids preconis quid fubjicicns domini vi-
ces fubit, necutfoum, fedutalienum vendit, arg. 4 feb.
caufam, 13, C, de evition. Emgtion&k»?ena’it!onw voX autem
non fpecialiter hicaccipitur, {ed urlacids patens , ©-
mnem alienationem, qua dominiiipecunia transfertur, |
comprehendit; eo jurts figrificaru accipitur,/. faralibers %
i cateris, 20,6 fin ff. dé flaculib  Mozz. trait. de contradl, rub.
empt: vewd, n. 26, & {ic ad omnecm contractum emptio- ‘
ni-venditioni #quipollentemretraltus pertinet; cum fit
utring; rationis identitas,que juris&difpofisionis iden-
ticatem inducit, & quz nonnift nominis fono differunt,
esdem jure cenfentur,arg. §. 7./ de action. Hoc iptum
ctiam jure Lubecenfi obtinere verius eft,per d. are. 3, 1it. 7.
Gib, 3. 1bi, niche vereufferen ; racio quogq; ftatuti hanceX-
tenfionem fuadet.

§.9. - In predio itaq; xftimato indotem dato, retra-
&us locum invenit, arg. /. pleramg,10. §. 4. &5 f-deinr.
doz, in quavisitem infolutum dacione, arg & i predium. 4.
C.de eviition. Res permutationealienataanretractui ob-
noxiafit, follicitam habet dubitationem ; nos,{i {pecici
cum fpecie fimpliciter permutatio fiat , negantium , 4.
Conffir. Frider.verfic- ex caufa tamen.Boer.decis. 1 44 pex L. i.ff .
derer. permuf. {in pecunia exalteraparte, ob rerum inz-
qualitatem, adijciatur, earumgs pretium exuperet,affir-
mantium partes tuemur ; ptevalente cnim pretio, vera
venditio ¢ft,ciimres de pluribus participansregularitex

| 2pos
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a potentiori reguletur, & i potieridenominationem

fortiatur,arg. L fundi. 79. [f. de contrab. empe. L} fevilis, a1,

§. 2. ff. de 48. empt.ante omnia tamen, re & pretio poft-

habits, intentio vendere vel permutare volentium eft
infpicienda, actusn. abintentione agentium judican-
dus,l. fiquis neccanfam. 4. [f. dereb. cred. Si&rei & pretii
@qualitasappareat, nec demente contrahentium con-
ftec, in dubio permutationis contradtum preferimus,
pexl. 1. jf dealtimi acfid .l 1. ff. dever.permut, Gomez. z.re-
Jol. 2. n. 10.Plures circa permutationem limicationes vide
apud Berlich. d. concl. 39 m. 1 4. :

§:10. - Donatio a. a retra¢tuimmuniseft , quomam
regulariter jus retractus ex propriafuanatura procedit
in rebus titulo oncrofo translatis, 4. Conffiz. Frideric. wer-
fic. ex caufatamen. Tiragacll. devetrad?.§.1.2/,19.1.90. & §.
z5.gl. z.4. 1. De donatione jure Lubecenfi fupervacanca
cit queftio, cumeain rebus heredirariis,in quibuys {o-
lisretractui locus,neutiquam permifia fic. Multo minus
retraétui fubjacee locatio, Emphyteufis,hypotheca, &
fimilia,que dominii translationen non continent, ficg; -
ceflante caufa finali recradtus( que eft confervatio rei
alicnande penes cos,quibus jura prelationem tribuunt)
ceflaciple retrattus,arg. 4in omsi13.:& ibi Dd. ff. de adope,
€. poff translationems. X. de renunicias, confer Tholofawn. 4. lib.

; 26.¢.11. Cognatis tamen, vicinis,confortibus & antiquis
: conductoribus, hic quoq; prerogativam quandam con-
cedendamreor.fiad eadem, que quis abaliis confequi
poteft, preftanda, fufficenti cautione fc obligent vid. &
CONZIUL. 4, cum b feq. C:de lacat pred: civil, b, 1, Siquid ta~
menin prediis in fraudemretradtus fiar imulaté ,ma-
liciis indulgendum non eft,/ 28, f deR. 7. cuma. frans
non prefumatur,probanda erit, ¢.ido vos.de pignor, Ba pro-
bacd, alienatio fityrita, & venditor invitusretrahenti

A3 / yen-
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wendere cogiturt prefumendz fraudis indiciisapparen-
tibus, juramentum emptori & venditorideferri poteft,
d. Conflit. Frider. vetfic.ex canufa. Alterutro fimulationem
fatente, aleer tamen probationibus dolum excludenti-
bus uti non prohibetur, quinetiam juramento fupple-
corio locum relinquimus,per . 2. C. de veb.credit. [, admeo-
nendi. 31 dejurejur. juramentum preftitum probatio-
nem fraudis ulteriorem cutalias communiter fieriaflo-
let)non clidit,qua demonftratares & pretium fifco ven-
dicantur,d. Conflic. Frider. verfic. nifs qus.

§.1r.  Dixi,equali pretio: pretinm zquale juftum & le~
gitimum nobis hoceft, quoda primoemptore promif-
{um aut folutum,per L.#lt. C.dejur. emphyt. c.poruit X, de lo-
cat.conduct. L, 14, inprinc. [f, de condici, fare. in cujus locum
cim per quandam furrogationem fuccedat retrahens,
equum eft, utlegem contratuicireapretium ditam
{erver,nifi quid dolo fiat,qui qua rationc detegatur vid.
Berlich: 2. concl. 1. #. 4, juramento purgatur,Gaé.d, obferv.
19. w70, Empzor primus-fiintra legitima retracius tem-

ora alij vendat.nulla pofterioris pretiiratio habenda,
argid.poftliminum.19.§.9. 1. de captiv, & poftlim: Nifi pofte-
rius minus fit,quippe tum hoc folvere fufficit,per. 4 6. G
de reflisue.miliz, Sin emptor alij donet,donatario,in quem
ab 1lloomne justranslatum, prius pretium omanino fol-
vendum arbitror: jusm emptoriex venditione,itemds
donatario ex donatione , quefitum auffetri,auedetert-
or conditio inferrinon debet, per valgat. Tholofan.d.4, 26,
¢. 2. Sipretinm juftumreivalorem etiam ultra dimidi-
um excedat, retrahenti beneficiam L. 2, (. derefcind. ven-
dit, competit. Quid, fipretium conventum remittatur 2
aretrahente nihilominus folvendum ; non n. tam pretit

pwmeratio, quam conventio,ad emptionis-yenditions
s {ub-
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fubftantiam pereinet,priuc. Fuftiz.de empr, vendit, L2 §.1, fF
de contrab, empt.

§.12. Pretiuma.integrum folvendum eft,particual-
ris n.folutio inviro obtrudinequit,/, 21 fde reb,ered cim
uniusobligationisindivifa fit {folutio /. 13, §. 2. . dead.
ewipt. 1. . C. de diffradt. pign, nifialiud inter primédcon-
trahentes convenerit de parte pretij intra certum rem-
pus, veladdiverfos terminos fol enda, idem quogsin
retrahente obfervabitur,pertradite infra§. zs. Pirctij ab
emprore foluti compenfatio cum alio debito liquido
xclte fit, £ 4 quipor.in pign. | fin. C. de compenfar. Qnanti-
tas monet rawrinfeca & extrinfeca bonitate probate
requiritur, an gehalt/Kornoder Scheot/ vind demm Ver¢k
oder geng. altero horum deficiente jufta& probara non
cenfetur,Sichard, adrabr, € de Comtrab.emptin, 3, non ta-
menfolutionis, {ed contradtus tempus {petandum eft,
itaut monera auta , commodum fit debitoris,quiau-
gmentumdetrahere poteft,eidem déminute addere co-
gitur fupplementam, /. 7. wbfin. [, derebs cred, ). Rutilia
Polla. 9. ]f. decomirah, empe. Sententiam hancnon folum
communcm,fed etiam in praxi recepram teffatur Gail, 2.
obfervi 73. Webner.in pract,obf, vert, Gol datilden YNangs
mora tamen auctorifuonocet, 4 bominem, 37. [f.mandarf -
Gail, d.ob]. n. 9. & fiquid aliud {pecialiter inter contra-

-hentes convenerit,  provifio hominis tollic provifia-
nem legis,Ain § ficonvenic. f. depol L, fin. C. de paé?, ideoqs
folutio in ceitis monetz {pecicbus ab emptore promif-
fa, 1sdem facienda-efta retrahente, Colers de proceffi
exetat.plieao.concordat Edi¢tum monetale Ferdmazdia,
de anno 1559, §. Diefegemelee Crericing KReichsmange.Nul-
laautemtertafpecic exprefla ; = folutio recté fitim gua-
cungs monctacurrsnte ; ufsali;, probiuiedo ga nimis

parva
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parva non {it, indebitoenimquantitatisaliud proalie
{olvi potelt, ghinl 2.5. mutui. [, fi. cert. pets Webner,
& .[‘155'»A
.« §u3.  Pretium,quoddiximus folvendum,in przfen-
ti pecunia ftatim offerri debet, b Fulianus.r3. §. offerri f.de
(%, empt. verbalis oblatio non fufficit, imo nulla eft, et-
jam fidejuiforum ayt pignorusi oblationi conjunéta per
I 4.§.3. [fde rejudicas. juanit, L.10, |f de pign, aét.Sed ad ef-
feCrum exercenda protimefeos actionis; neceflceftof-
ferri nummos.Lrealiter,per L, quidecem,72. ff de folut. d, [, 12,
§. #: de aét.empz. Inania quippe perduntur verbanifi de-
narius fitin manibus, quz oculatz,noftro hoc przfer-
tim exulceratiffime feculo, non credunt ,nifi quod vi~
dent. ConfenSicherd. ad Lacceptam.19.( . de ufur.s.2.11. Loco
grrempore commadis,l. gui Romaza, & ibinot.Dd.ff.de V.04
l,9. C.de folut. Sichard.ad /,2,C.de ufar.O portunitate loci &
temporis , non ex contrahentium conventione fohim.,
{fed &aliis modis xf{iimanda, arg. L 2. . dein jus vecand.
Cwjac. tract. ad African, 8. pag. mibs 568,

§.14.  Creditorepretium accipere recufante , obfi-
gnandum & deponendumsett , zexz, natab. /. 1. C quipos, 1n
pign. juncl d.lp.C.deufar.l.73. infin.de procurat.l.7. in fims
C.de pacl. int.empt. & vend. Quamvisenim oblatiofola,
extra judicium velin codem faa , fiftacufararum cur-
{um , moramqs purget,l o §./fnff. de pign. 2é.1mo,1i ob-
latum pretium nec tamen depoficum perierit {ine qulpa
offerentis,exceptione doli is'liberetur,d. 4 72. . de falur.
l73.8.fin. ff. de ¥.0. Tutfluna tamen cft depofitio,, qua
ipfo jure offerentem hiberac, & omne periculum inmo-
rofe recufantem transfert; Sichard. ad s g, C. de ufur.

§.1s. Non folum prerium folvendum aut offeren-
dumeft, fed & fumptus &impenfe,quz citrafraudem
em-
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tioni contrahenda precefsére, aut intervenére;inteiliguns
tur enim pretil NOMING, 672.479 f de contrah.empr. Hing etia
bibalia, Weinfauff reftivauntur, perl. 37 fide hered. pes. web-
wervin abf practverb. Weinfauff/ nec nonarrthe pecuniarie,
quz & ipfze pretio imputatur,ghz 4 2, Yerb. recaper. Ciquand
lic.abempe. dified, jundl.lfin. [f deleg. commifS. pauperibus date
nec repetuntur, nec preeii partem faciunt. - Siinfpecie
certa confiftant, condiétio fine caufa compeoit per zex. /i ex
empeo.1’§. 6 ff. dealt. empr, Si emptor venditionis gratia
mutuum dederir, ant onus fufceperit, vel conficiendo in-
ftrumento fuper contractu quid impenderit, ejus haben-
damrationem zquitas fuadet, ¢7g. /, Titins. 13.5. p. jf. de a&.
empt. Tholofan: d.lib.26, ¢.21. Munera proxenctica emptionis
nonreftituuntur.ideber.2y. f de edilit. ediéd. [, 2. ff. deproxeneti
- §.16. Impenfe contra¢tum fubfecute, neceffariz (que’
quid {int,vid. £, impe\n/:e, 14 8.1 fl.deimpenfin rem doz fait . im-
penle.;9./f.de ¥ S, ) cum pretium reiaugeant,/. o. (. de pignor.
repetitiont obnoxie funt, penl.varra usile.;0 §.finf de minor.
nifi modice fint, nec perpetnam reiutilitatem, fed impen-
dentis pro tempore commodum concernant, tum cnims
» pondeducuntur, fed fructibus imputate regulariter com-
pcnfamur,/.;.g‘.lﬂ.a’e smpenfin rem dot. & ibi Gothofr. Gailiz.06-
S fervazrnazperl. fumptus.48.f devei windicar. nec retentionis
exceptio ob cas datur,l.zz_.ﬁ deimpes.in remdor. Utiles ct-
iam expcnfx (que quid fintwd. d._/. impenje.79. §.utiles jf. de
V.5. & 1bi G, @dd.) nifiimmodice fint & infolite, frandem
arguentes,omnino refundende®,lplant.;2./7 de bered.petir.d.
l.48 d°R. U,  Exarbitrio tamenjudicish® impenfe tem-
peramentum accipiunt, utneque delicatus retrahens, neg;
onerofus emptor audiatur,per & 25 f.depign. aét. h. es ut u-
trique confulatur, & mediocritate quadam res dirumacur L
P,
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pet L. Nefennius. 24. . de megot. geff. nec plusinrem verfum
wideatur, quam res fit, Lim fundo.38 ff.de RV,

§ 17. Confequitur autem empeor impenfas ctim utiles
«am neceflarias ; officio judics, vel vidretentionis & exceprio-
wis, vel acdtianp,Dd. ad d. [, 79.0'de V.8,438:1 39, de bered, pet. b
19.8. .comm.div.L.i pupilli.0.§. 3. F . de negor-geff. L.5. (. de rei vind,
L8 f de pigm.act.- Expedit vero magis poileflori, per reten=:
tonem impenfas fervare, quam nova acione poft rem di-
miflamcasdem repescre,l. fiquis.sg. [ de furz plus enim cau-
tionis in re quam perfona,/zsfide R. 7 Retentio autem.
ita demum liciea, fi tmpenfe hquide fint, aut in coneinen-
tiliquidanda, arg.lfin. C de compenf.lis. . de farulib. Sin,
quedam illiquide fint, {atisdatione de liquidandis refti-
tuendis preftica, reftitutio reifaciendaeft, perd.l. s. Fackin,
7.Controy, g1,

§.18. Voluptuariz impenfz (quz quid fintvid.d/ 70,
Yoluptuarie . de V.5.¢ 4,7.de impenf.in vemdos.) neq; actionis,
neque exceptionis, & retentionis beneficio recuperantur
Lo jf.de impenf.inrem doe, & {ifalyarel fubftantia tolli ne-
queant,pro amiflis habentur, /38 fode rei vind d.. o de ims
penf inremdor. Sinretrahenstollere non permiceat, exce-
ptiodatur, L stiles, 30 ff-de bered.peziz. I, 7. - deimpenf. in rems
dos.d,l. 9. e0d. Hocipfo enimdeclarat fc eas habere pro
ueilibos G,@dvadd. /. 79.§. voluptuariesn. 2 de 7::5. Pluribus
fuperfedeo, cim retractus naturam Rei vindicationis hic
& alibi paffim fapiat.

§.19. 'Dixi,redimendistes enim retradtus jure retrahen-
da, cum omni caufa, i e, fructibus & acceflionibus refti-
tuuncur, per / 22, de ¥.5. 135 .¢0d. De quib.infra§. 27, Inte-
gra autcm bonarcdimere & retrahere quis tenceur,pargem
enim, av feralia, rehictis fierilibus, esiamfi diverfo pr?io

nt
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fint xftimata, revocare volens non auditur,per /. 12. 7. de s
diem addiil. [ Labes.04. [f de edil. edict. Cum verd intada ju-
racuique fervari, quam poft vulneratam caufam remedia
queri preftet,LA.C. inquib. cauflinintegr. veffir” neceff. & ob
rem alienatam jure congruireyocandam ,uberrima pully-
let mareries litlum, quibusanfa precidenda, quorundam
locorum ftarutis prudencer cavetur, ucres retractui obno-
x1a, i vendenda {it, anté tis, quibus jus protimefeos com-
petit, offeratur, quam in extrancum alicnetur, qui quidern
intra tempus ftacuto definitum, (quod iwre Hembargenfi eft
duorum menfiumpar?.2.¢iz 8.arr. 2. ) aut arbitio judicis , pro
circumftantiarum yarictate deteyminandum , pretium ab
alio bona fide oblatum, autalias juftum, integrum, ut pre-
latione utantur, folvere tenentur, admifsa etiam compen-
fatione,/z. [f- quipot.in pign. ., dé’d:ﬁc.?d.f a. V. S ¢ ihi Geed,
Fidejuffores aut pignora ofterens no auditur, per sradira fup.
§.72. His, quiretradtugaudent, emere recufantibus, em-
ptionem,aut pretii folutionem jufto diuntiusdifferentibus,
libera eftaliecnandi poteftas in quemcunque fine ullorevo-
cationis metu,per ¢7ad- infraS 2. vid. jus Lubec. d. 1. 3 tit.7 ars.
r ibi, weollen fic folches niche ehuen/fo mag et dat Gueh /o thewr
als ey Fan/ verFauffen/ wom or wil/ obnalle gefabr.
§ 20 Dixi,intracertum tempuss V arivmhocefts d.Conflity-
tione Frideric. 30. dies funt preftituti/ fin. €. dejur. emph duo
senfcs. FareCanonico,Feudali ¢ Saxonico anni tepuseft c.confl.
X.de int reft.6.1.8.Titins Side fend.defunil.controv 2 Feud, 26 $and
yecht are-£3.4b 3.6 are.6.4ib.21d quod etiam in dicafteriis ple-
risqs obfervatur,vid. jus Lubec lib. 3.tiz.6.ar0.3. &, i flatutis
nil certi determinatum, idem tamen plerumgs intelligi, &
in Camera obfervari, tradir G, aild. Obf19. 811 "Hynfing.
3. 0bf s1.».5.  Tempus hoc continuum eft,utin omnil;raen
B2 cit-
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{criptionc regulariter, gloff. in vabric f, de diver( & temporal.
prefeript dato tamen mieio utill, a tempore fc. {cientiz,
arg ¢ licet.de [upplend tzegl;g.pm/xt JusLubd are.3 nam non va-
| lentiagere no currit prafcriptio /1§ #lt.C.de annal prafiripe.
; G, a1l 2. Obferv.1es. 7.0 Juftc autem ignorans agendi pote=
ftate deftituitur, /, cam fex menfes 55 de adil edic. ideoque
poenam noR MErctur, [.8 [f. de his quinor-infam. L. fin.de decres.
ab ord. fac. Gail-2 ebferv. 6v. n. 3. & 1gnorantia hzc prefami-
tur, ideoque {cientia probanda venit ab aflerente,/ fo. i
profuodverims.zrff. de probar.  Currit tempus a dic perfeci
contractusl 19.8. . ff- de. ediliedic?, ex preambulo n. tradta-
tu nullum jus quaritur, nec adimitur, 4 £.C. de refcind, ven-
iz, Fure Lubee, adie ceffionis & inacta publica relacionis,
nach aefchebencr LVerlaffung firm Rath vnd Einfchreibung i
das Stadeduch/ d.lib.3.4i2.0 ars, 1. Siconditio fit appofita,
¢4 purificata demum currereincipit, /. 44 ff.de jur.dozr. Si-
militer fi controverfiade re {it, nonnifi ca finita,per £24.C.
de inoff. teffam temere tamen intentata tempus non fiftic,per
L14.[f: de bonor poffe].L 4 [ quodvi aut tlam.

¢.21. Tempore legitimo clapfo jus congrui ceflat.,
terminusenimlegis, ne & ftatutorum, re praefertm non
amplius integra, peremprorius cft, 4 6.[f- de option. legat. &
patientiaac taclfurnitas tempore certo vallata, procon-
fenfu, ac juris competentis repudiationc habetur,4. lieaa-
tionts,28. € 1b1Ged. n.o. [f- de V4. Liverfic. Stichum.[f de legat.2.
Usque adeo, ut non modo, qui prima prelatione gaudent,
ceflantibus, fed & aliis, qui foree prioribus: remotis - ad
jus retractus admittendi forent, tempus currat, cum & hi
intraidemtempus agendi facultatem habeant; licerab- il-
lis recrahzre volentibus, ordinis preiogativa excludan-
cut, L 10 prine. ff, de diverf.Cr tempor. preforipi.1dcoque prio-
ribus
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ribus ceflantibus, pofteriores adito judice petere poflimt,
utillis terminus, intra quemyretrahant, prefigatur, aue j«
pfiad retrahendum admitcantur, arg. b manife/tisfimi 21, §. 1,
C.defurt,

§:22¢ Legitima caufa, hanc, quam dixi, temporis
praefcripeionem unpedit,a Conftis. Frider verfic.verum fiintra.
guznameafit judicis arbitrio committendum,tMenoch. 2,
arbity.jud. quaft.caf 153, n. 4. JareLutec. cft abfentiad.l 3 2.6,
art. 3. allegans ausem impedimentam, probare tenetur, I3
removeri id ipfum nulla ratione potuille,L26.§.2 7.ex guié,
¢asf.major.non enim dicitur impeditus, qui, cum poflit,no
removet impedimentum,474.7.de R.J.L.go. 15 prine, ff.des
¢ondit, & demonfirat, 11.diligentiamomnem ad removen-
dum cflc adhibitam, /4 14, f. deremiliz.[2.§. 6. . i quss cau=
gion. interrumpitur hic anni curfus,non per folamextra-
judicialem interpellationem; {ed litis conteftationeniy

juam {1 malitiose differat emptor, pretij depofitio fufhi-
cit, per L alienam.1 3. pro empt. Boer. decif 1.7 2,

§ 23  Dixi,#pfo inre vel voluntare privasorum : hinc
cardinales protimefcos fpecies duz aftruvntur , aus enim i-
pfojures aus voluntate privatorsm conftituta eft; ipfo quidems
jure, velcommunicivili ac Feudali, de quo [upra§. 4. vel [latuts,
conflitationbusPrincipum ¢ confuctndine; cjus,quod hifse mo-
dis conceditur, juris varie numerantur {pecies : Eft enim.s
Retraélus Territoriales, Cenfualis, Partialis , Gentiliving &c. de,
«quibus plura huc afferre infticati noftri ratione prohibe-
N, vid, Bocer; clafi.3.D.22. Foluntate privatorum conftitui-

tur protimefis, velzeffamento, quo alicuia defuncto,fi quis
hercdumvellegatariorum fundum reliétum vendiderie,
poteftas datur cundem ievocandi,ipero. 69.8:3 [ delegar.2,
lLpaterfibun,32 inprinc. & §.[¢q- [ delegat. 3. vel conventione

: B 3 pacto
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afto (cilicet de retrovendendo,l.2. C. de palt. ins. empe. &
wend. Gail. 2.0bf 16.itemque divifioniadjecto, per /. gui Ro-
me122. 8§ 3. de Verb. obl.l, 45 [f.de pad¥. Hinc patefci_t,qui—
bus jus retractus competat, Fifco {cilicet in metallis, ha-
bitatoribus metrocomiz in bonis convicanorum, Domino
in fundo emphyteutico, minori inavitis prediis; in bo-
nis debitoris vendendis, extranco prafercur creditor co-
gnatusve, cognato creditor potior eft, inter creditor‘cs 15,
cui major pecuniadebetur, prefertur, per textus fapra §. +.
&d werb. civili_ allegatos, Quibusnam Conftutio Friderici
rotimefin tribuat, ibi videri poteft s jure Lubesen/. d. arr.r.--
£iz.g. bib.3. proximis heredibus conceditur {etra&us Gen-
cilitius, qui per omnia fequitnr naturam fucceflionis ab
inteftato, ut hujus capaces, o, quo ad fucce{lionem, ordi-
ne admittantur, incapaces cxcludantur. Boer.decif. 13. n. 22,
Pluribus in codemgradu prorata locuseft, arg. . fi plures
98 f.delegat.3.d. L 69, §.3. [ de legat. 2. Inre individuapo-
tiores funt partes pre&venientis, cul vigilanti jura favent.
Si fimul ad judicium provocent omnes,forte lis dirimitur,
L14. [f. dejudic.§. optionis.z3.Inflis. de legar, 1.2, C, quand, &
quib, guart, pars.deb, lib, 10.Qui preterearetractu gaudeant,
ftatuta & confuetudines docebunt.
§.24. EffeCtuspretimefcos in actione ex ea pro-
manante confiftic, hec autem pro varictate fpecierums
retradtus variat, nam teftamentarius certis perfonis indul-
tus actiones teftamentarias parit, adeoque hic vizdicazione,
bypothecarid, vel allione ex teltamensoexperiri licet, /, 1. C.com-
mun, de legas,S.2. Inff. delegar. Ex conventionali retracta
altioperfonalis,arg.l.a. C.de pact.ins, emps. & vend. Loul. §. wis.
ffdecontrab.empt.l, 6, C.de rer.permus, Gail. 4. obf. 16. In
ceteris, ubi certaadtio expreflanon eft, (owdic?io competit
ex
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ex lege,arg. L un. cum ibi wotar. ff. de condiit, ex leg. Oldens
dorpiclell. ¢.46.41.  Generalisenim Dd. theorica eft, ob.-
ligationem & actionem ex lege, ftatutis & moribus com-
petere, quotics his alcer alteri citra conventionem quid
preftare tenetur. Eftds condi&io hacinrem fcripea,arg:
§: quedam.zo.inflit. de action, Marant.in Pec, p. 4. diff. 3, u, 2.
Zanger, deexcept.p. 2.¢.1, 1106, Civilis,per §. fime feripto. g, In-
fir.de LN.G.& Cl.of dejaft. & jur.§.1. Infit, de LN.G. & C.
junct.§. [edifia;. Inflit. d. allion. Nonadverfus emptorems
folum, {cd & quemcungs poflcflorem, arg. . . ver/ic, res vers
guz.C, de impon lucrat, defeript lib.o, gloff in/.3.5. 1. - ad ex-
bibend. L, 9.§./in. gu0d met, canf. quocunque titulo rem re-
tractui obnoxiam ab emprore wel aliunde habentem, ex
primacnim venditione jus retrahenti quafitum, invito
auferrincquit, 4 id quod woffrum, f, de R. J. & res cum quali-
tate, qua hicredhibitoriaeft, tranfit, / alienatio o7 ff. de con-
trah.empts . Sive igitur donationis, five permutationis,
transactionis,aliove titulo, res retrahenda alienctur,nul-
lum revocare volenti prejudicium generatur, cuim nemo
plus juris in alium transferac,quam ipfe habet, /. nemoplus,
ff-de R _F: ¢ nemo. ino.eed. Unde tam inloco domicilii
Reiconventi, quam inlocorei five , adtionem hanc in-
fticuipofle verius eft,/ fin. C.ubi in rem a8 c.ex parte.de fori
compet. vid. tradita.Gail. 1, Objerv, 37, & de pignor. ¢. 7. ut ta-
men in retractu confuctudo & ftatutaloci, inquores{i-
ta cft, obferventur,per #oz. fupra §. 6; ~ Hzc autem climu
varient, fi res retrahendz fub diverfis judicibus fit= fint,
fingularum judex adeundus crit, a7g. 4 Titium. 47. § 2. [
de adminiffr. tus. vel cerce cognitio ad judicem,fub cujus ju-
risdictione principalis vel major parsbonorum fira eft,de-
volvendaarg./, 0.8, 1. ffide judic, /. pradiss. 91,5, 3. ff . de legar. 3.
logui

@ Universitats http://purl.uni-rostock.de
Al /rosdok/ppn766443817/phys_0021

UFG




Universitats
Bibliothek

U, quiitd 60.5 fin.ff. 4d SCtum Treﬂé_ez’l._ idq}le eX continentia
sauflz, de qua Gailt Obférv;32. 51 d.u_'crix h} judices unum.
superiorem omnes habcagt, 1S gdlrl poterit ,‘quo_d ita
raxi, ne retrahentes nimia litium multitudine implicen-
tur, obfervari t;ﬁantur. Dd: B35 1 it
§.25.  Effc&tushujus actions eft reftitutio rei ulié
nat®, & retrahentis In emptoris lolcum acjura mrrogauq.
Tholofan.d.l.26.c.22.8.4.ut 1licnonao hoc, fed primo vcm};
tore emere cenfeatursprior n. emptio non;cfcmdxtur, ic
cumomnib?® fuis qualitatibus transfertur in retrahentem,
(ubdudka de medio q. perfonaemptoris.Berlichp.2.concl.do.
n.;é.adebq;re:rahcns paltaomnia {ervare tenetur; pactae-
him funt leges contractuum,/ 10,C.de paéZ. ac pars conven-
tionis,t. 6. §. fin - de ferv.export. & ideo acceptans contra-
Sumab alio celebratum, fingulas c'o_ndm?ncs. pactaq; e-
undem comitantia acceptarc inteligitur, £ Gauus, 23, ff.de
manumife, L. 20.[f. de pact. & tralatitium cft, furrogatum fape-
re naturam cjus, in cujus locum furrogacur, per & 10. §. 2 f
guis caution. & qui per translationem aliquid acquiric, tene-
tur habere claufulas ratasin primzvo aé}u pohtas,per /A 57
. de pact, cam legs féq. non tamen oneri rel r;trahellglee a
rimo emptore impofito aftringitur. Beer. Decif.181. Sic re-
trahensad ftandumlocationiab emptore facte non tene-
, C. delocat,
mr’f.g. 26. -Pa&raaretrahente omnix}o {ervanda, five ex-
reffa fint, five tacita, nam & hac, cum ex natura contra-
Gus infint; conventa intelliguntur,/ 3.[f. de reb. credit. & ut
naturaactus ferg, ita atum pra?fumx;gr,/. 2211 /o./utA. marr. In
continenti tn ,que quis exprefsc adjicere vult,adjiciat ne-
ceflc eft, hec emmbone fidel judicns inefle./ 7.5 sifides
pact, & vim g:ad pariendamactionem vel exceptionerms
ex cohzrentia contractus alflumere videntur,/ 7. Caepacs.

I}
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I'n continentiquid fieridicimus, non ad momentum, fed
civiliter & legaliter , antequam ad extraneos actys defle-
&atur,lo.§.;. - de duob. revs confliz. I, contingms. 137. in priunc.ff.
4.7,0.Quz cx intervallo apponuntur padta, reerahenti ni-
hil obfunt, quippe n cujus prejudicti, cim habeat ex pri-
ma venditionis perfectione jus quafitum, nulla innova-
tio facienda,l.27. §. #. verfic. ante omnia f. de pait, & perfecta
venditio, inalterius damnum, neque diem neque conditi-
onemrecipit,/i#.C.dedonat. qus fub mod. 1dem obtinet frau-
deintervenicnte,lereditor.£0, § 4.ff.mandas. Hecenim in
omnidifpofitione excepta cenfetur, 4 ¢.§.12. . de dol. excepe,

L.23.5.1. Cimandar. Unde per legem Contralrui adjeétant 5

jure congrui alias gaudens, excludi ab co, aut ad majus
pretium folvendum aftringinequic, pers, non debet ff.de R, 7.
Jus cnim lege, ftatuto vel confuctudine retrahenti femel
quzfitum, ceudictum eft, invito non aufferendum pacis
privatorum alicnis,Z 357, depact. Imo emptor & venditor,
n prejudicium retralientis, qui ex prima venditione jus
radicatum habet, peenitere non poflunt, nec a pactis adje-
&isrecedere, vel durioraadjicere, arg. £ nemo pote? muzare.
75 ff-de R. J. itaretyahens quoque poft fententiain a retra-
&urecedere nequit, per tiadita Eberbard, inloc, i correlativi
Simulatorum autemac fraudulentorum pa&orum conje-
&uram, ex co, {iad unius partis,, maximé emptoris, coms-
modum dirigantur , aut fint contra fubftantiam contra~
&us, nimiisq; & infolitis cautelis muniantur, refultare.
paffim docent Dd. “Berlich. d: p. 2. concl. 1. . 4.4. Sichard, adl,
2.5, 14, C.de jur.emphys.

§27, Effc&umaltionis ex protimefi ortz, dixi§.2s,
effereireftitutionem, hec cum omni caufa h. e. acceflio-
nibus & fradkibus ficri debee, per alleg. fapra § 19,8 prine, Em-

S C HEe it
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Yui obnexie,poft litis conteftationem
tam preti 10bdt10n m, omnes omnind fruétus ec-
ip%enﬂ s reftituere ¢ gltur,/. 2.Cdefracl. & lii. exs
¢ rei Vindicat.§. z. Inflit. de off ic, jud  Mindan. de
f.6.5.8.19 &c.8.¥.4. aANte V’=Y0d° pe rcxplendxs nomn_
n-':tur,a §.2.2¢/2. ut tamen de neglecta fundi cultura 147,
36.f. de acl. empz.itemqs de unorauf‘n:,rnr/ 25.§ 2. ff. le-
car. predii qua formam mutarione, dré,lpg 3. [f. ad exbi=
tend. arborum rruytmr&rumy\cxﬁone,4rg LSerffies qui
sellam. lib, Mewoch. arbitr ;jud. quaft. caf 78.1ib. 2. ad intereils
obftringaturspereeptos non tantum civiles,l.sz [ de rei vin-
dicat. Menoch. recap. poff.remed. 15, 3.625.& in nduftriales s, $ qui
35.inftirde rer.div if.L45.[f-de ufur fed etiam natorales interim
inos facit, /!//07’,9*7’762 45- ff.de acq. rer.dom. Fab, 4, conj. 17.
Hackelm. Difp. 6. t/) 19, conlumptos planc lugratur d.§. 35
Inftic. derer. divif.d.§. 2. Inftiz. d. offic. jud. (.4.8. 2. ff. fim.regund.
1deoq; & onera cenfuum ac collcctaruvn ad cunde eI
fpe&am /ﬁﬂ‘- cenf ¢ relig.fund. [ 27 [f. de ufufr. /. 1_,,/f de
impen/. in rem dot. frutus pendentes, dedudis 1m“°nil: 145
ff de ufar. pro rata temporis inter emptorem & retrahet
tem dividuntur,arg £ divortio7 . folus. matrim. De damni
& culpz circaretractum praeftatione, idem obfervandum,
uo”‘ n prima emptione venditione,per cradita fuprd §.25%
.-f)’[#‘;ﬂf.
:28.  Re poft retratum fine culpaemptoris cvicta
altio retrahenti competit adverfus primum venditorem.,
non ¢mprorem , cum enim fpontanea ab ipfo ceflio non
fiat,eum citra fuum fadtum obl rgarl, fas non videtur, ct-
iam i res minoris fine decreto alienata retrahacur,&a mi-
norircf{titutio impetretur pcr/[dua 36. fl.de dol.mal. L 33§,
r’olw matrimon. Sed Venduor ad evictionem ,quz fit retra-
&tuy emptori preftandam, num tencbicur * minime, per zd7.
C.ae

)
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€.deevifh Quid f1 promiferit?fi quidem generaliter,ne ita
quidem, re enim ex fui natura evictioni ebnoxia, ut lot
cum habeatactiodecvictione, non fufficit generaliter fti<
pulari, feddpecialiterin eum cafum fibi providere neceflé
elt, per l.20.ff. de evidion.

§.29. Renunciarijuriretractus libere poteft per /. 1.
. de min.Lpen.C.depad, etiamante impletum contradtum,
perl. 70.f. de acq, bered.juncts . 21. §. 3. . depadd. I 46, in fin.
¢od. Renunciatio heec omnem retrahendi faculeatem peri-
mit,ut ad eam non detur regreflus, . guam pericalofum.7.q. 1,
Lig. 5 9. I de2dil. edié 1,187 f.de fuccef, edid. etiamfi foli
primo venditori{it faca, non ctiam emptori, hic enim,
comab illo canfam habeat, & ex ¢jus perfona experiatur,
perlo13. 8. 1. & (eqq, f.deacq. vel amitt.pof]. I dolia. 76§, ffi de
contrab. empt. codem cum ipfo juré Utitur, c.s guid.R. . in 6.
De renunciationcautemnifiexprefsé agatur, yel eadem
tacice infallibili confequentidac jurisprafumptione collis
gatur, ita enim expreila quoque cenfetur, ¢! cum: olim de cen-
Si6. nunquamfacile prefumitur, etiamfi quis venditioni
interfie, per /. 8.8. 15 ff guib.mod. pign velhipoth foly. Specics
enim eft donationis.c. fuper boc.X. de rennuciaz, faim autem
nemo jactare prefumitur, 4 cumde indebito,zs. in ptinc, verfic.
[finvero f.de probaryideogs erroris conjeétura pravalet.

s 30. Ccdijus protimefcos potefieed, qui primunws
inprelationis ordineproxime fequitar; Rofenthal, de feud..
¢ 9.concluf, 92, an & extraneo, l.e. el,quivigore legis, ftatuct
aut confuctudinis, jure congrui aliasnon gaudet? minime,
per L expluribus, 42, [f . de adminiftr, ¢ peric. tury Ceffio enim
non poteft fieri ineum, quinon habet qualitatem ceden-
tis,perl.fimulier 50§ exaffe.f. de de jur. dot: Qua in Jure prala-
tionishic confiftens, certis quibusdam perfonis, non o=
mnibus promifouc , lege anc confyctuding tributaeft: ul-

' C2 timo
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timo tamen de familia jus retractum gentilitium extra-
nco cedendi,competere, exercitii causa defendemus: qua-
litas enim ratione cedentisctfiadhuc dum milicee , & ra-
tione ceflionarii deficiatu? 4/Fam, nullus tamen eft,quire-
vocet,l.77. 8. 27. de legs 2. Conventionalem retralum ex
pacto cedipofle cuivis, non dubitamus, per L wiz; C,de hered:
vel 4l vend; Treutl.1.Difp, 28, thef; 10.lit. CTantum. Qui plu-
rain prefentem materiam defiderat, videre poterit
Tiraquell. de retract: & Dd.abeo paflim
laudatos.
DEO TRINUN!GLORIA.

Ad Dn.RESPONDENTEM
EMptio qui vetrabi [oleat, quis yumpere pofiie

Contradum, Themidos cultor amande, doces.
Tenemoreirabaty tuanil conamina rumpat ;
Sed quo juya trabunt, quo retvabuntq, mees,
Sictandem nomen, quod nos jam pingue vocamus,
Pinguius aceipies, diyes & artis eriss

ferib,

PRIﬁSESo

e —— s

inhonorem Dn, Re[pondentis,commenfaws dileii,
Il.lPtitiaequantus,VETTI, fis Myfta futurus,
Idfatis hzcnpbislemmatado&a probant,
Scandito tu cathedram ; nos admirabimurartem,
Etdulcem Suadam, qua fedet ore,tuam.
Tantz animi dotes, virtusy do@rina, labores

_ In patriz cedant emolumenta,precor.
0 Itaraptim applaud,

JOHANN §rancf¢/ Lubec. LL. Stud.

pplando captis; patvia, tuathemata certd
£ ACromitiunt, forenomirritavetatus.

o appofuit
&K,odfrid.- G retegefS, Offenbr Wefiph, §S.LL Stud,
| «5(0) S0
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lando quis obfcuro loco natus, frandu.
itatione,nobilialicui familiz {e infere-
ubtitalo cognationis abaliis, vel ejus-
amiliz, nobilibas pecuniam, vcla&ud
lcet, vel alio modo cosdem fallat ..
01615. vagabundus quidam homo ¢+
iuelem Phocam, Palatinum Conftanti-
~upans,&ex familiailluftriGrecorum
z;g&ans,adjumétointcrccmonﬁ,qaas
‘teimpetraverat in plurimorum prin-
S, & civitatibus ingentem pecunie
Xemendicavit; cuipoftea,obdeliti
Penam dictaverunt Scabini Lipfien-
N01629. Menf. Martio feemine cui-
» X nobili familiafe nacam & bonis
, fmutato nomine a Nobilibus pecunie
- M : pocnam temporalisrelegationisin-
i WD Carpzov, prax, criminal, part. 2.
RBm fequenti zam, 41. adducit exem-
it allampto nomine Advocati cujus-
?Jus public¢ ja&averat, quem poftea
udiz Senatus virgis coedi , Kexilio
ftinent& huc exemplarelata a Valers

. XVI,
pscft, quando quis, perfonafua pla-
ten foum mutar, & fe pro alio fuppa-
< maapud Hiftoricos aliosg; feripro-
< Interque nouflimum eft illud Plag.
: praforma Amphitivonis, adver(ys
j}noé}c quadam, velut ¢ bello reyer-
Rebbuit. Plura vids apyd Job
B3 '
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